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Executive Summary

Since the setting up of the first ombudsman institution in Sweden in 1809 followed by its
proliferation in the Western world and also in developing countries in the last two hundred years
and more, an independent, impartial and fair ombudsman type of institution which receives and
investigates complaints of the public against public servants has become a sine qua non of good
governance, democracy and the rule of law. The need for setting up such an organisation in India for
looking into grievances of the people against the administration including corruption was articulated
for the first time in 1963. This was followed by the First Administrative Reforms Commission (ARC) in
1966 recommending the establishment of two independent authorities at the centre and the states -

the Lokpal and the Lokayukt respectively.

In the wake of the recommendations of the First ARC, many state governments including Madhya
Pradesh started the process of enacting legislation for constituting the Lokayukt. Madhya Pradesh
with an avowed zero tolerance policy on corruption had enacted the Madhya Pradesh Lokayukt
Evam Up-Lokayukt Adhiniyam in 1981 which provides the legal basis for the appointment of the
Lokayukt and Up-Lokayukt to look into allegations against public servants. This has been
substantiated by other legislation with the effect that the state as of today has an elaborate legal
and institutional framework to deal with corruption, including the Madhya Pradesh Special Police
Establishment (MPSPE) - an investigative agency under the supervision of the Lokayukt with the
special mandate of investigating corruption cases. Despite the existence of a well established
framework, it has been acknowledged that there are numerous challenges in addressing corruption
in the state attributed to a host of reasons such as ineffective legal provisioning, lack of adequate
manpower and infrastructure at the disposal of the Lokayukt; lack of coordinated action between

the Lokayukt and government departments and agencies etc.

It is in the above context that this project seeks to review the legal and institutional framework
pertaining to addressing corruption in Madhya Pradesh. The key objectives of the study are as

follows:

a) mapping the capacities, roles and responsibilities of the key institutions responsible for the
same namely the institution of the Lokayukt and the units under its administrative control
{the MPSPE and the Divisional Vigilance Committees (DVCs)} while also looking at the
Economic Offences Wing (EOW), Madhya Pradesh to the extent that it has a bearing on

corruption apart from other economic offences;



b) reviewing their effectiveness in terms of dealing with corruption on the basis of analysis of
complaints received and addressed;

c) looking at the gaps and spaces for reform in the existing legal and institutional framework,
with the objective of arriving at recommendations for enhancing the effectiveness of the

same in dealing with corruption.

The methodology of the study has primarily comprised of desk review and analysis of the relevant
primary and secondary legislation of the state and central legislation on the subject including case
law. It has also been informed by an analysis of the institution of ombudsman as envisaged in
Scandinavian countries. Moreover, it also draws from the experience and enactments of state
Lokayukts particularly Karnataka which is acknowledged to be one of the most effective Lokayukts in
the country. An important part of the methodology has been the analysis of the cases/complaints
dealt with by the Lokayukt and the Special Police Establishment and the prosecution of these cases
in court. This has been substantiated by in-depth interviews based on an open ended questionnaire

with the top functionaries of the relevant institutions.
The National Legal Landscape for Combating Corruption

A study of the state level legal and institutional framework for dealing with corruption inevitably has
to be preceded by a critical analysis of the national level legal landscape considering that central
level laws provide the overarching framework applicable to the whole of India while also serving as a
model for state level enactments, with case law or judge made law on the subject having a bearing
on the interpretation of the enactments. An analysis of the primary national enactments- the
Prevention of Corruption Act (PCA), 1988; the Delhi Special Police Establishment (DSPE) Act, 1946
(which governs the Central Bureau of Investigation (CBI)); the Central Vigilance Commission Act,
2003; the relatively recent Lokpal and Lokayukts (L&L) Act, 2013 as well as the Rules governing
disciplinary proceedings indicates that the legal framework has to constantly work towards
reconciling two, often conflicting imperatives- - to provide an effective legal means to punish
corruption at all levels, while also safeguarding public servants against malafide persecution. Also, in
order to ensure that the enactments have the desired effect of combating corruption, autonomy and
independence of investigative agencies responsible for investigating into alleged offences of
corruption has to be ensured at all levels. Reconciling these different objectives has been an issue
which the legal framework has constantly grappled with and has been the subject of much polemics

and civil society discourse. This has also resulted in the Supreme Court stepping in to ensure the
constitutionality of legal provisions and that the rule of law is upheld. A problematic issue which has

emerged in the context of the PCA, 1988 is the requirement of previous sanction of the Central/



State Government/ authority competent to remove the public servant for prosecution, with no court
being able to take cognizance of an alleged offence under the Act otherwise. Considerable delays
witnessed in this context across the country have resulted in the Supreme Court stepping in to fix a
time limit of three months for grant of prosecution sanction which, however, is observed more in

the breach.

The proper implementation of the national legal framework is also impeded by the fact that there is
considerable overlap of functions of statutory bodies such as the Central Vigilance Commission and
the Lokpal which the legal framework is yet to address; the issue of autonomy of investigative
agencies such as the CBI; overlapping between provisions of different legislation, inordinate delays
in disciplinary proceedings, long pendency in court etc. Equally pertinent is the fact that even after
four years, the L&L Act, 2013 remains unimplemented and thereby, the promise to have an
ombudsman type of institution at the national level to address grievances of the people remains

unrealized.

The State Specific Statutory Framework to Address Corruption in Madhya Pradesh

Along with the application of the overarching central legislation such as the PCA, the state of
Madhya Pradesh has a number of state specific laws and regulations to address the issue of
corruption. These state level enactments include the Madhya Pradesh Lokayukt Evam Up-Lokayukt
Adhiniyam, 1981 (hereafter referred to as the Adhiniyam of 1981); the Madhya Pradesh Lokayukt
Evam Up-Lokayukt (Investigation) Rules, 1982; and the Madhya Pradesh Lokayukt and Up-Lokayukt
(District Vigilance Committee) Rules, 1995 (both framed as secondary legislation under section 17 of
the MP Lokayukt Evam Up-Lokayukt Adhiniyam, 1981); and the Madhya Pradesh Special Police
Establishment Act, 1947. In addition, departmental enquiries are conducted as per the relevant

Service Rules.

The Adhiniyam of 1981 was born out of a widely felt need for setting up an independent body which
could enquire into allegations of corruption and abuse of official position against public servants and
which was free from executive influence. This Adhiniyam brought into being the institution of
Lokayukt in Madhya Pradesh which replaced the erstwhile State Vigilance Commission (a non-
statutory body) with the mandate to enquire into allegations of corruption against public servants,
primarily on the basis of public complaints. A seminal provision of the Adhiniyam is section 12
whereby the Lokayukt or Up-Lokayukt after enquiry into the allegations (which include
investigations) and upon satisfaction that such allegation is established, is required to communicate,

by report in writing, his findings and recommendation along with the relevant documents, materials



and other evidence to the competent authority who then takes action on the basis of the report. The
Madhya Pradesh Lokayukt has been considerably empowered to deal with corruption considering
the fact that it has under its supervision-the Madhya Pradesh Special Police establishment,

established through legislation in 1947 with the special mandate to investigate corruption cases.

A critical analysis of the legal framework of the state vis-a-vis similar legislation in other states of the
country indicates that while the legal framework is considerably enabling and has provided the basis
for an effective Lokayukt in the state, certain amendments on the lines of similar provisions in the
legislation of other states such as Karnataka, Andhra Pradesh may be worth pondering and
deliberating over for resolving some of the key imperatives for an effective Lokayukt namely that
fear of persecution does not deter complainants from coming forward; ensuring more effective
prosecution of corruption cases in court, resolving delays in prosecution sanction and disciplinary

proceedings etc.

Institutional Framework for Addressing Corruption in Madhya Pradesh: Primary Mapping of

Functions and Strengths

An analysis of the legal framework of the state has been supported by an attempt to understand the
institutional framework in the state for dealing with corruption, primarily focussing on those
institutions which have been created by the statutes already discussed and mapping these
institutions in terms of their key functions and strengths (internal mechanisms of government
departments to deal with corruption have not been part of the study). It emerges from our study
that the Lokayukt is the primary institution in the state with the specific legal mandate to deal with
corruption and its powers and functions are derived from a specifically enacted statutory
framework. The organisation is headed by the Lokayukt (who should have been a Judge of the
Supreme Court or Chief Justice or Judge of any High Court in India) and one or more Up-Lokayukts
(the post open to members of the higher judiciary and senior administrators). In order to effectively
discharge its functions, the institution has a number of dedicated wings for performing specific
functions. These are the Administrative Wing (headed by the Secretary who is a senior IAS Officer),
the Legal Wing which deals with legal matters and provides help to the Lokayukt and Up-Lokayukt in
conducting enquiries and staffed by officers on deputation from the higher judicial service, the
Technical Cell and the Divisional Vigilance Committees. The latter charged with the mandate of
dealing with corruption cases at the local level referred to by the Lokayukt or Up-Lokayukt were
envisaged as a very important component of the anti-corruption machinery with the Second ARC
Report (2007) making a very strong case for the establishment of a system of Local Bodies

Ombudsman. However, it emerges from the study that DVCs have not taken off well in the state and



the few functional DVCs are plagued by problems owing mainly to difficulties in recruiting members

and ill-staffing.

The Madhya Pradesh Lokayukt is suitably empowered to conduct enquiries and investigations
considering that it has a dedicated investigative agency under its supervision- the MPSPE which is
headed by the Director General (DG) of Police who is an IPS officer of the rank of Additional Director
General (ADG of Police) or DG of Police. In the field, there are 7 divisional offices- at Bhopal, Indore,
Ujjain, Gwalior, Sagar, Jabalpur and Rewa respectively which are headed by a Superintendent of

Police (SP) each.

The other key actors responsible for dealing with corruption include the respective Government
Departments which are to take action against corrupt officials on the basis of the report of the
Lokayukt and after conducting disciplinary proceedings in line with the principles of natural justice;
the Department of Law and Legislative Affairs and the General Administration Department which are
responsible for ensuring that sanction is granted expeditiously and within the mandated time-lines;
and the special courts under which corruption cases are tried. These apart, the EOW, Madhya
Pradesh or what was formerly known as the State Economic Offences Inspection Bureau is an
important investigative agency of the state (modelled on the CBI) whose jurisdiction extends to
investigation of cases under the PCA in addition to other specific 'economic offences' or crimes. With
its headquarters at Bhopal and five units across the state, the EOW is headed by the DG (who is an
IPS Officer) and assisted by the Inspector General, Deputy Inspector General and Assistant Inspector
General. Considering the complexity of the economic offences which the EOW is called upon to

investigate, it has specially trained staff with the expertise to handle these.

Despite the existence of a dedicated anti-corruption institutional framework in the state, the study
indicates that 'understaffing' acts as an impediment towards its effective functioning considering the
volume of complaints handled and the arduous nature of the investigations. While a case is made for
increasing the sanctioned strength, what emerges from the study is that the institutions find it
difficult to fill up even the sanctioned strength with vacancies not filled for substantial lengths of
time. Incentivising competent persons to join these institutions and ensuring that they are able to
function effectively with a high degree of autonomy would also go a long way in making the
framework more effective. At the same time, considering the complex forms which corruption
assumes in the modern day and its intertwining with other economic offences, the need for

continuous training of staff cannot be overemphasized.



Effectiveness of the Institutional Framework in Dealing with Corruption: Performance over the

Years

An attempt has also been made to understand the effectiveness of the institutional framework in
dealing with corruption in the state analysing available data (from 1982 to 2013-14, with year wise
data available from 2001-02). Effectiveness has been assessed on the basis of a number of
parameters, namely complaints handled by the Lokayukt and their disposal; cases recommended for
Departmental Enquiry and their resolution; cases investigated and action taken by the MSPE
including prosecution; and trials and convictions in corruption cases. It emerges from the study that
despite the considerable volume of complaints entertained (an average of more than four thousand
cases every year) and constraints such as shortage of staff, the institution of the Lokayukt has over
the years consistently disposed of complaints in an effective manner. Sizeable efforts are invested in
disposing off complaints and registering only those that are tenable complaints. The registered cases
are also sought to be disposed off expeditiously as indicated by the fact that a sizeable chunk of
these cases are disposed off each year. One notices an almost consistent pattern over the years with
an average of around 1100 cases disposed every year though there are certain years (2009-10, 2010-
11) which shows a very high disposal of cases with 2192 and 2345 cases disposed respectively. Also,
while a considerable volume of registered cases remain pending in any particular area, the data over
the years projects a heartening picture that despite increasing number of new cases added to the

work load every year, the pendency has come down considerably over the years.

While the data on departmental action (on the recommendation of the Lokayukt) indicates that a
sizeable number of cases are subject to departmental action every year and penalties meted out as
per procedure laid down in the Service Rules, yet, there are some cases of pendency. Long delays in
taking action by the departments may translate into cases where departmental action can no longer
be initiated owing to the fact that the public servants may have retired from service during this

period.

With respect to the performance of the MPSPE in terms of the cases registered under the PCA and
disposed by it since 2001-02, the study findings indicate that disposal rate has been quite high
despite the high registration of cases. Also, in cases sent for prosecution sanction, sanction has been

received in almost 90% of the cases.

The data on trials and convictions in corruption cases indicates that this continues to a weak link in

the fight against corruption. The pendency level of these cases in the courts of the special judges

Vi



(where chargesheet has been filed by the MPSPE) is quite high in any given year, with about 1059
cases pending in different courts of the state as of 30.11.2006. Also, if we look at the convictions
achieved in cases where chargesheet has been filed by the MPSPE, the overall percentage since the
time the Lokayukt started functioning (that is 1982) upto 2014 is about 34.6%. A worrisome fact is
that overall, the acquittals have been quite high (at about 38.6% of the total number of cases where
chargesheet has been filed in court) which is indicative of numerous shortcomings in prosecution.
However, data obtained from the office of the Lokayukt showed that the conviction rate has gone up

substantially in the last few months at the time of the study to an overwhelming 80%.
Conclusion and Recommendations

The study leads one to conclude that there exists a robust framework with enabling legal provisions
and which has proved its effectiveness in addressing corruption in the state over the years. At the
same time, the findings of the study have been to the effect that considering the huge volume of
complaints dealt with and the fact that corruption in the present day comes intertwined with other
complex economic crimes, there is some space for reform in the existing legal and institutional
framework which needs to worked upon in order that the state of Madhya Pradesh is able to realize

its avowed policy of zero tolerance towards corruption.
Some key recommendations are as follows:

(1) Legal provisioning to strengthen suo moto filings- The institution of Lokayukt is primarily
complaint driven though the enactment keeps open the scope for an enquiry on the basis of "other
information" (or suo moto action). This 'vague' provision in the legislation may be better worded and
given stronger legal teeth on the lines of the Karnataka Lokayukt Act of 1984 to the effect that the
Lokayukt or Up-Lokayukt may propose to conduct any investigation 'initiated suo moto' by him and
he may forward the opinion recorded by him to initiate the investigation to the public servant and

the competent authority concerned.

(2) Enabling provisions for complaints in 'good faith'- An issue which emerged during the study was
the need to ensure that complainants do not face undue harassment and victimization. To ensure
this, changes are needed both in terms of legal provisioning and changes in processes. The existing
provision in the Adhiniyam of 1981 needs to be amended to ensure that fear of persecution does
not deter complainants from coming forward. A cue may be taken from the central enactment-the
L&LACGZ HnAmMo GKSNB GKSNB A& I LINROAaz SESYLIGAy3 O
WD22R FIFIAGKQ A& RSTFAYSR Fa |y |OG o0StASOSR 2N R

and sense of responsibility or by mistake of fact believing himself justified by law under section 79 of

vii



the IPC (explanation to section 46(6)). Further, the punishment under the Adhiniyam of 1981 is far
more onerous than that prescribed in the central legislation which is simple not rigorous

imprisonment which may extend to one year though the fine is higher extending to one lakh rupees.

Amendment to the legal provision needs to be backed up by certain changes to the present
procedure in laying a trap case by the MPSPE where the complainant is to arrange the trap money
himself. This money becomes case property and cannot be refunded to the complainant until the
judicial proceedings are concluded. A suggestion had been mooted by the Lokayukt organisation for
the creation of a fund by the state government from which an amount equal to the amount of the
bribe is paid to the complainant and the trap money when it is returned by the court on the
conclusion of the judicial proceedings is deposited in the fund. Such a proposal merits a closer look

in order to ameliorate the hardship of the complainants.

(3) Ensuring timely prosecution sanction- As attested to by the findings of the study, a serious
problem encountered by investigative agencies at the national level while conducting investigations
into alleged offences under the PCA is the timely grant of prosecution sanction by the competent
authority. As a result of the Supreme Court verdict in Vineet Narain v. Union of India, a time limit of
three months was fixed for grant of sanction. The CVC is the authority at the national level to review
the progress of applications pending with the competent authorities for sanction of prosecution
under the PCA. At the same time, this problem is sought to be circumvented through the provisions
of the L&L Act, 2013 under which a three member Bench of the Lokpal is to consider every report of
the investigative agency and after obtaining the comments of the competent authority and the
public servants, grant sanction to its Prosecution Wing or concerned investigating agency to file
charge-sheet or direct the closure of report before the Special Court or direct the competent
authority to initiate departmental proceedings against the public servant. It remains to be seen how

these provisions will be implemented once the Lokpal starts functioning.

At the state level, as the study shows, while prosecution sanction is granted in majority-90% of the
cases, timely grant of the same needs to be ensured. Here, one may examine the initiative of the
state of Karnataka which has tried to address this problem through legal reform. Section 14 of the
Karnataka Lokayukt Act of 1984 has tried to address this problem to the effect that "...if after
investigation into any complaint the Lokayukt or an UpaLokayukt is satisfied that the public servant
has committed any criminal offence and should be prosecuted in a court of law for such offence,
then, he may pass an order to that effect and initiate prosecution of the public servant concerned
and if prior sanction of any authority is required for such prosecution, then, notwithstanding

anything contained in any law, such sanction shall be deemed to have been granted by the

viii



appropriate authority on the date of such order". Taking a cue from this provision of the Karnataka
Lokayukt legislation, the Madhya Pradesh Lokayukt had put forth a proposal for an amendment to
the Adhiniyam of 1981 on similar lines (retrieved from
http://mplokayukt.nic.in/Important_Recommendations_to_make_Institution_more_effective.pdf on
March 1, 2017).As put forth by the Hon'ble Lokayukt (ibid.), when investigation has been conducted
by a special agency such as the MPSPE which is free from executive influence and whose work is
supervised by the Lokayukt and the report of the Investigative Officer examined by the Public
Prosecutor, DIG, IG and DG of SPE, the Legal Advisor of the Lokayukt (a member of the higher judicial
service on deputation) and thereafter by the Lokayukt, there would hardly be any case where on
objective consideration of the material on record, the competent authority would come to a

decision other than that reached by the Lokayukt.

The feasibility and legal tenability of a similar provision in the context of Madhya Pradesh would
need a thorough evaluation and consensus among the key stakeholders as to the best course of
action. However, at the least, it is necessary that the state government should initiate a mechanism
at the appropriate level whereby pendencies are regularly monitored and steps taken to expedite

the same.

(4) Ensuring proper prosecution in court and judicial reforms- Another problem as pointed out by
the Lokayukt (ibid.) in its "Important Recommendations to Make the Lokayukt More Effective" is that
the prosecution of corruption cases in court by the government has not been very effective.
Ensuring effective prosecution in court is also a matter of great urgency for other investigative
agencies such as the EOW. To ensure better prosecution of the cases of the MPSPE, the Lokayukt

(ibid.) proposed an amendment to the Adhiniyam of 1981 which is as follows:

"Section 1(c): Notwithstanding anything contained in any other law, the superintendence of

prosecution of cases initiated by the Special Police establishment shall vest in the Lokayukt..."

A provision like this will ensure that cases of corruption are expeditiously disposed of and taken to
their logical end and the guilty convicted. This will, of course, have to be backed by judicial reforms
and the special courts in which cases of corruption are tried rendered more effective. An empirical
analysis of the performance of the Karnataka Lokayukt shows that any anti-corruption agency, no
matter how powerful, that is oriented towards criminal conviction is bound to fail in the absence of
judicial reforms (Narayana et al., 2012). Madhya Pradesh taking cognizance of the need for speedy
trial of offences under the PCA of 1988 has taken a step in the right direction by bringing forth a
legislation- the Madhya Pradesh Vishesh Nyayalaya Adhiniyam of 2011 (M.P. Act No. 8 of 2012)



empowering the state government to establish, by notification, as many special courts as it may

consider adequate (Section 3(1)) and also to enable confiscation of properties.

(5) Addressing delays in departmental proceedings- As per the provisions of the Adhiniyam of 1981,
the Lokayukt or Up-Lokayukt after enquiry into the allegations, makes a report in writing and offers
recommendations to the competent authority with the latter required to intimate the former within
three months about the action taken or proposed to be taken on the basis of the report. However,
as pointed out by the Lokayukt (ibid.) and also attested to by several cases (retrieved from
http://mplokayukt.nic.in/Cases_DE_could_not_be_initiated.pdf on April 5, 2017), owing to delays in
departmental proceedings, public servants have retired before chargesheet could be filed on them.
Erstwhile Andhra Pradesh has addressed this problem through a legal provision-Section 12 (2) of the
Andhra Pradesh Lokayukt and Upa-Lokayukt Act, 1983 which states that "the competent authority
shall examine the report forwarded to it under sub-section (1) and without further enquiry take
action on the basis of the recommendation and intimate within three months of the date of receipt
of the report, the Lokayukt or, as the case may be, the Upa-Lokayukt, the action taken or proposed
to be taken on the basis of the report". Further, as observed by the Lokayukt in its
recommendations for amendment in the Adhiniyam of 1981 (op.cit.), "when full-scale enquiry has
been conducted by the Lokayukt Organisation after giving an opportunity to the delinquent public
servant to give explanation in writing and also being heard in person, is it necessary for the

disciplinary authority to start the enquiry over again with unproductive results?"

While such a provision may appear as a straightforward, effective means to circumvent a pressing
challenge, we would be a little tentative in recommending the same for Madhya Pradesh without
first conducting a thorough evaluation of the feasibility and constitutional validity of the same.
Alternatively, a suggestion was offered by a key functionary interviewed in the study on
constituting/ revamping the existing vigilance mechanism of each department and ensuring their

regular monitoring and supervision by the Departmental Heads as well as the Lokayukt.

The above and other options may be examined as a means of ensuring that government
departments actively discharge their responsibility towards eliminating corruption in the state by

strengthening their internal vigilance mechanism.

(6) Addressing HR Challenges: All the key institutions responsible for addressing complaints of
corruption against public servants- the Lokayukt, the MPSPE and the DVCs (and also to some extent,
the EOW) operate with constraints of manpower. In addition to vacancies not being filled up for

considerable lengths of time, the number of sanctioned posts are not commensurate with the huge



volume of complaints being entertained presently, thus, presenting a strong case of creating more

sanctioned posts at different levels.

Considering the complex forms which corruption may assume today, it is imperative that continuous
training of staff dealing with investigations is ensured. Considering the huge training needs of the
Lokayukt and the MPSPE, a suggestion advanced by a key functionary interviewed was for the
constitution of a special Training Academy for the purpose, a suggestion which may be worth

considering.

(7) Strengthening DVCs: In line with the recommendations of the Second ARC to further strengthen
local level ombudsman institutions, a case is made out for further strengthening the DVCs in the
state and address their current challenges in terms of infrastructure, manpower and technical

(including IT) needs.

(8) Online registration of complaints and tracking: The need has been articulated for an online
system of complaints registration and tracking in order to have a more expeditious and accountable
system to deal with corruption complaints. Such a system has already been introduced in case of the
Lokayukts of Maharashtra, Karnataka, and would be very much in line with the national and state

policy on leveraging the strengths of e-governance for improving the life of the common man.

(9) Better coordination and expertise sharing between agencies: Greater interface and expertise
and resources sharing between the Lokayukt with the MPSPE under its supervision and the EOW
(possessing special competencies in investigation of economic crimes) would go a long way in

ensuring that the state is able to deal with corruption in all its complex forms more effectively.
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Chapter I: Introduction

1.1. Statement of the Problem

Since the setting up of the first ombudsman institution in Sweden in 1809 followed by its
proliferation in the Western world and also in developing countries in the last two hundred years
and more, an ombudsman kind of institution has become a sine qua non of good governance,
democracy and the rule of law. Etymologically rooted in the Old Norse word umbodsmadr,
essentially meaning 'representative’, the word ombudsman in its most frequent modern usage
denotes an official, usually appointed by the government or by parliament but with a significant
degree of independence, who is charged with representing the interests of the public by
investigating and addressing complaints reported by individuals (Chakraborty, 2014). As Oosting
(2000) observes, in the Scandinavian tradition, the ombudsman typically supervises the executive on
behalf of the parliament and reports his findings to the parliament on the lawfulness of the
executive action. However, as he further states, the institution in many countries has a larger scope
than mere lawfulness but also includes maladministration, with the duty of the ombudsman
extending to ensuring that the government conducts itself properly towards the public at all times
and thereby, his task includes receiving and investigating complaints of citizens against government
officials. The United States Ombudsman Organisation lays down the irreducible minimum
characteristics of a 'classical' ombudsman which receives and investigates complaints; these being
independence, impartiality and fairness, credibility of the review process and confidentiality with
each of these characteristics effectuated by a number of essential provisions in the law creating the
institution. For instance, ensuring independence of the ombudsman requires certain provisions such
as creation through a constitutional provision or a special statute to the effect, independence from
the entities which it reviews; appointment and removal by super majority of legislative body etc.
Similarly, as Diamandouros (2005) states, the institution of ombudsman must satisfy four basic
conditions: it must offer a fair procedure; it must be accountable to the public; it must work

effectively; and it must be independent from the executive branch.

The need for setting up an ombudsman type of organisation in India (modelled on the institution as
existing in Scandinavian countries) for looking into grievances of the people against the
administration including corruption was articulated for the first time in 1963 during a parliamentary
debate on demands for grants for the Law Ministry (Sanyal, 2011). The First Administrative Reforms

Commission (ARC) in its Interim Report Problems of Redress of Citizens' Grievances (1966)



recommended the establishment of two independent authorities at the centre and the states
(Lokpal and Lokayukt respectively) to enquire into complaints against public functionaries, closely
modelled on the lines of the institution of ombudsman. The Fourth Report of the Second ARC- Ethics
in Governance (2007) makes a pertinent case for strengthening the institutional framework for
combating corruption both at the central and state level while also highlighting that the working of
the institutional mechanism particularly at the state level leaves much to be desired requiring
considerable restructuring. The Report recognizes that the institution of Lokayukt has not been able
to combat corruption at the state level which may be attributed to lack of constitutional mandate,
lack of uniform laws at the levels of the centre and different states, ineffective legal provisioning,
overburdening the institution of Lokayukt with too many roles and responsibilities across different
levels, lack of coordination between the Lokayukt and other agencies dealing with corruption at the
state level, lack of capacity of investigative machinery, absence of suitable accountability

mechanisms at the local level etc.

In the wake of the recommendations of the First ARC, many state governments including Madhya
Pradesh started the process of enacting legislation for constituting the Lokayukt to deal with
complaints of corruption against public servants which is "easily accessible to the public,
demonstratively independent from government interference and impartial" (ARC, 1966). Madhya
Pradesh with an avowed zero tolerance policy on corruption had enacted the Madhya Pradesh
Lokayukt Evam Up-Lokayukt Adhiniyam in 1981. The Act provides the legal basis for the appointment
of the Lokayukt and Up-Lokayukt to look into allegations against public servants. This primary
legislation is backed up by the Madhya Pradesh Lokayukt Evam Up-Lokayukt (Investigation) Rules,
1982 and the Madhya Pradesh Lokayukt and Up-Lokayukt (District Vigilance Committees) Rules,
1995. The institution of Lokayukt has under its supervision a special police establishment set up
under the MP Special Police Establishment Act, 1947-the Madhya Pradesh Special Police
Establishment (MPSPE) with the special mandate to investigate corruption cases. The respective
government departments also have an important role under the existing statutory framework for
imposing penalties on its officials on the recommendation of the Lokayukt and granting sanction for
prosecution of public servants in courts, with the overarching national legislation- the Prevention of
Corruption Act, 1988 mandating the trial of corruption cases by special judges. In addition, other
government/ investigative agencies have a critical role to play in addressing corruption in the state
namely the Economic Offences Wing (EOW), Madhya Pradesh (formerly the State Bureau of
Investigation of Economic Offences) which investigates complaints with respect to economic

offences (which includes corruption), and the general police department.



Despite the existence of a well established institutional framework, it has been acknowledged that
there are numerous challenges in addressing corruption in the state. The contention has been made
that the institution of Lokayukt has been ineffective in dealing with corruption at the highest level
(Kidwai, 2015). The Fourth Report of the Second ARC (op.cit) specifically pointed out that though the
Madhya Pradesh Lokayukt had indicted two Ministers in a land deal and certain other Ministers
were also held responsible for wrong doing, no action whatsoever was taken against any of them.
Ineffectiveness has also been attributed to the lack of adequate manpower and infrastructure at the
disposal of the Lokayukt; lack of coordinated action between the Lokayukt and government
departments and agencies and other reasons. An important factor perceived to undermine the
institution is the lack of strong legal provisions with the 31 Annual Report of the M.P. Lokayukt and
Up-Lokayukt (2012-13) pointing out the need for amendment to the existing legislation to render the

institution more effective.

1.2. Objectives

It is in the above context that this project seeks to review the legal and institutional framework
pertaining to addressing corruption in the state of Madhya Pradesh. While the main focus of our
study will be the specially created statutory framework in the state under the stewardship of the
Lokayukt, it will devote some attention to the functioning of the EOW considering that corruption in
the modern day assumes various complex forms and intertwined with economic offences. The key

objectives of the study are as follows:

(a) mapping the capacities, roles and responsibilities of the key institutions responsible for the
same namely the institution of the Lokayukt and the units under its administrative control
(the MPSPE and the Divisional Vigilance Committees (DVCs)) while also looking at the EOW
to the extent that it has a bearing on corruption apart from other economic offences;

(b) reviewing their effectiveness in terms of dealing with corruption on the basis of analysis of
complaints received and addressed;

(c) looking at the gaps and spaces for reform in the existing legal and institutional framework,
with the objective of arriving at recommendations for enhancing the effectiveness of the

same in dealing with corruption.



1.3. Methodology
The methodology of the study has primarily comprised of desk review and analysis of the relevant
primary and secondary legislation of the state and central legislation on the subject including case

law pertaining to these legislation (primarily Supreme Court and High Court rulings).

It has also been informed by an analysis of the institution of ombudsman as envisaged in
Scandinavian countries. Moreover, it also draws from the experience and enactments of state
Lokayukts particularly Karnataka which is acknowledged to be one of the most effective Lokayukts
in the country holding lessons for other states and the national institution of Lokpal (Narayana et

al., 2012).

An important part of the methodology has been the analysis of the cases/complaints dealt with by

the Lokayukt and the Special Police Establishment and the prosecution of these cases in court.

The above methodology has been substantiated by in-depth interviews based on an open ended

guestionnaire with the top functionaries of the relevant institutions.

1.4. Organisation of the Report
This Report is basically organised into 6 chapters. Chapter | is the introductory chapter which while
elucidating the research problem which this project seeks to study also outlines its objectives and

the research methodology pursued for arriving at the same.

Chapter Il provides an overview of the laws at the national level for combating corruption, with
certain primary enactments having an overarching effect over the whole of India while certain
enactments provide the model on which state legislation is framed. This chapter also deals with the
key challenges in implementing the laws, which is illustrated with the help of rich case law on the

subject.

Chapter Ill analyses the state specific statutory framework to address corruption with Madhya
Pradesh having enacted a number of laws and regulations which provide the legal basis for the
institutional framework in existence in the state to deal with corruption. The analysis is

substantiated by case law.

Chapter IV is devoted to understanding the institutional framework in the state for dealing with
corruption. It maps the primary institutions-namely the institution of Lokayukt with its key
components and the MPSPE under the supervision of the former and analyses their key functions

and strengths. It also devotes some attention on the Courts in which such cases are prosecuted and



seeks to understand the role of other agencies such as the EOW which have a role in combating

corruption.

In Chapter V, an attempt is being made to understand the effectiveness of the institutional
framework in dealing with corruption in the state analysing available data (from 1982 to 2013-14,
with year wise data available from 2001-02). Effectiveness is assessed on the basis of a number of
parameters, namely complaints handled by the Lokayukt and their disposal; cases recommended for
Departmental Enquiry and their resolution; cases investigated and action taken by the MPSPE

including prosecution; and trials and convictions in corruption cases.

Finally, in chapter VI, we draw conclusions from the study and put forth policy recommendations for
addressing the pertinent issues which emerge from the research also drawing from best practices

elsewhere.



Chapter II: The National Legal Landscape for Combating

Corruption

2.1. Introduction

A plethora of legislation- central and state level enactments, regulations, government
orders/notifications as well as relevant decisions of the Supreme Court etc. together make up the
legal framework for addressing corruption in India. In this chapter, an attempt is being made to
analyse the key national level enactments to combat corruption, also illustrated by case law on the

subject.

2.2. The Prevention of Corruption Act (PCA), 1988

The primary, overarching enactment is the Prevention of Corruption Act (PCA), 1988 which is
applicable to the whole of India except the state of Jammu and Kashmir and applicable to all Indian
citizens including Indian citizens outside India (section 2). It consolidates the provisions of the
Prevention of Corruption Act, 1947, the Criminal Law Amendment Act, 1952 as well certain sections
(sections 161 to 165A) of the Indian Penal Code (IPC), 1860 to provide for the trial and punishment
of public servants committing/ attempting to commit/ abetting and others abetting or influencing/
seeking to influence public servant to commit offences deemed as corruption under the Act. While
not defining corruption, the Act recognizes certain offences punishable under the Act which includes
public servant taking gratification other than legal remuneration in respect of an official act (section
7); taking gratification, in order, by corrupt or illegal means, to influence public servant (section 8);
taking gratification, for exercise of personal influence with public servant (section 9); abetment by
public servant of offences defined in section 8 or 9 (section 10); public servant obtaining valuable
thing, without consideration from person concerned in proceeding or business transacted by such
public servant (section 11); abetment of offences defined in section 7 or 11; criminal misconduct by
a public servant as defined in section 13. Punishment for commission of offences under the Act
include imprisonment (with the maximum limit being 7 years for criminal misconduct by public
servant) and fine (commensurate, where applicable with the amount or value of the property which
the accused has obtained by committing the offence or the pecuniary resources or property for

which the accused is unable to account satisfactorily).

Offences under the Act are triable only by Special Judges (section 4) who are required, as far as

practicable, to hold the trial on day-to-day basis (s 4(4)). A Special Judge, while trying an offence



punishable under the Act, exercises all the powers and functions exercisable by a District Judge

under the Criminal Law Amendment Ordinance, 1944 (section 5(6)).

With respect to investigation into cases under the Act, the PCA, 1988 lays down that no police officer
below the rank of an Inspector of Police in the case of the Delhi Special Police Establishment, below
the rank of an Assistant Commissioner of Police in metropolitan areas (population exceeding one
million) and below the rank of a DSP or equivalent shall investigate an offence punishable under this
Act without the order of a Metropolitan Magistrate or a Magistrate of the first class or make any
arrest without a warrant (section 17) with the proviso that the same is possible if a police officer not

below the rank of an Inspector of Police is authorized by the State Government in this behalf.

An important albeit much debated provision of the Act is section 19 which mandates the necessity of
previous sanction for prosecution. As section 19 states, no court shall take cognizance of an offence
alleged to have been committed by a public servant under the Act, except with the previous

sanction, save as otherwise provided in the Lokpal and Lokayukts (L&L) Act, 2013:

(a) In the case of a person who is employed in connection with the affairs of the Union and is not
removable from his office save by or with the sanction of the Central Government, of that

Government;

(b) In the case of a person who is employed in connection with the affairs of a state and is not
removable from his office save by or with the sanction of the State Government, of that

Government;

(c) In the case of any other person, of the authority competent to remove him from his office.

Further, section 19 (2) provides that in case of doubt as to whether the required previous sanction
should be given by the Central or the State Government or any other authority, such sanction should
be given by that government or authority which would have been competent to remove the public

servant from his office at the time when the offence was alleged to have been committed.

The above stated provisions have been the subject of much debate and have also been challenged in
a number of petitions before the Supreme Court of India on the ground of misuse by the Union and
State Governments to shield dishonest and corrupt politicians and government officials. The 2nd
ARC in its 4th Report Ethics in Governance (2007) taking cognizance of these concerns has
recommended the need to dispose of this requirement in cases where public servants have been
trapped red-handed or in cases of possessing assets disproportionate to their known sources of

income. The Supreme Court in Manzoor Ali Khan v. Union of India, Writ Petition (C) No. 305 of 2007,



decided on 06.08.2014, held that mere possibility of abuse cannot be a ground to declare a
provision, otherwise valid, to be unconstitutional. At the same time, the competent authority has to
take a decision on the issue of sanction expeditiously. The Apex Court stressed the need for a fine
balance to be maintained between need to protect a public servant against mala fide prosecution,
on the one hand, and the object of upholding probity in public life in prosecuting the public servant

against whom prima facie material in support of allegation of corruption exists, on the other hand.

The above stated provisions of section 19 basically intended to shield honest public servants from
prosecution is balanced by the provisions of sub-section (3) of section 19 which accords sanctity to
the finding, sentence or order passed by a Special Judge, making it irreversible or non-alterable by a
Court in Appeal (the High Court as per section 27 of the Act) unless in the opinion of that Court, a
failure of justice has occurred. This provision has been reaffirmed in the decision of the Supreme
Court in State of Madhya Pradesh v. Jiyalal (2009) 15 SCC 72 where it was held that in the absence of
a finding showing that serious injustice has been caused to the accused by way of granting the
sanction (even if there has been an error, omission or irregularity in passing the sanction order), it is
not correct for the High Court to set aside the conviction and sentence given by the Special Judge.
Even in cases where there is confusion regarding the competent authority to grant sanction, the
Supreme Court held in State of BiharandotheNE @ ® wl 2YFy 3t wlY GKIG aS@S
Department was not competent, it was still necessary for the High Court to reach the conclusion that
' FFEAfdNBE 2F 2dzaiA0S KIa 0SSy 200FaArA2ySRXE 6KAC
Pradesh and others v. Anand Mohan and another (Civil appeal No. 1971 of 2015 in the Supreme

Court of India).

Another important issue which has arisen in the context of section 19 is the problem of serious
delays in according sanction for prosecution by the competent authorities. The Supreme Court of
India in a number of cases (Jagjit Singh v. State of Punjab, 1996 Cr.L.J. 2962; State of Bihar v. P.P.
Sharma AIR 1991 SC 1260; Superintendent of Police (CBI) v. Deepak Chowdhary AIR 1996 SC 186;
Vineet Narain v. Union of India AIR 1998 SC 889) has laid down the law on this. Particularly, in the
OFasS 2F +AySSG DbINIAY @ ! yA2y 2F LYRAFIZ GKS 11
AN YOG 2F alyOuAazy F2NJ LINR aSOdzi A 2ryted ¥ dzd ridlativels a G NA O
recent judgement of the Supreme Court dated 31.01.2012 in the matter of Dr. Subramanian Swamy
v. Dr. Manmohan Singh and another (Civil Appeal No. 1193 of 2012). In pursuance to the law laid
down by the Supreme Court in this regard, the Central Vigilance Commission (CVC) by office order
no. 31/5/05 has laid down the guidelines to be followed by the competent authority in according

sanction for prosecution. As per the guidelines, grant of sanction is an administrative act, the



purpose of which is to protect the public servant from harassment by frivolous or vexatious
prosecution and not to shield the corrupt. Hence, the question of giving opportunity to the public
servant at that stage does not arise. The sanctioning authority has only to see whether the facts
would prima-facie constitute the offence. Also, when the matter has been investigated by a
specialized agency and the report of the Investigating Officer of such agency has been scrutinized so
many times at high levels, there will hardly be any case where the government would find it difficult
to disagree with the request for sanction. The Commission further reiterated these guidelines vide
circular no. 07/03/12, advising that time limits laid down by the Apex Court are adhered to in letter

and spirit.

Here, it is also worth mentioning that the PCA (Amendment) Bill, 2013 was introduced in the Rajya
Sabha in 2013 to amend the PCA, 1988 but is still pending even after new amendments were
proposed in 2015. Questions have been raised regarding the proposed amendments particularly the

definition of bribe (with a public servant not chargeable for this offence if he can prove that he did

y20 WLISNF2NY KA& Lzt A0 FdzyOlAizya RA&AK2y $ailfeqQ:s

bribe giving under all circumstances (deterring bribe givers from appearing as witnesses in courts),
narrowing the definition of criminal misconduct to only cover misappropriation of property and
possession of disproportionate assets also raising the threshold to establish the offence, extending
protection granted by the requirement for sanction to retired officials as well and other provisions
(Rao, 2016). The proposed 2015 amendments also insert a new requirement of prior sanction for
commencing investigation from the appropriate authority, as provided for in the L&L Act, 2013
(except in cases where there has been an arrest on the spot for taking a bribe). Such a requirement
at the investigation stage may come in the way of unhampered, unbiased, efficient and fearless
investigation, as observed by the Supreme Court in Subramaniam Swamy v. Director, CBI (2014 8

SCC 682).

Finally, as observed by the Supreme Court in State of Madhya Pradesh & Others vs. Shri Ram Singh
2y Maild CSoNYzl NB S gnedita be EberdllyKcénstrtied do as AoZadvainde saobiject.
Procedure delays and technicalities of law should not be permitted to defeat the object sought to be

 OKAS@SR o0& GKS ! OUX¢

2.3. The Delhi Special Police Establishment (DSPE) Act, 1946
The Delhi Special Police Establishment (DSPE) Act of 1946 provides the statutory basis for the power
of the Central Bureau of Investigation (CBI) to investigate offences or classes of offences as specified

by the Central government through notification, including alleged offences of corruption under the



PCA. The CBI traces its origin to the Special Police Establishment set up in 1941 to investigate cases

of bribery and corruption in the War and Supply Department of India during World War II.

A number of changes were brought about in the provisions of the Act through the Central Vigilance
Commission Act (CVC) of 2003 also discussed later whereby superintendence over the CBI in so far
as it relates to investigation of offences under the PCA was vested in the CVC whereas in other
matters, it vested with the central government. The administration of the CBI, post amendment
through the CVC Act, vests in a Director (chosen from amongst IPS officers) appointed by the Central
Government on the recommendation of a committee. This committee was composed of the CVC,
Vigilance Commissioners, Secretary to the Government of India in charge of the Ministry of Home
Affairs and the Secretary (Coordination and Public Grievances) in the Cabinet Secretariat. However,
with the passage of the L&L Act, 2013, the Lokpal will now have primary powers of
GadzZLISNAYUGSYRSY OS¢ 2 O Sshdde tf kh DSPE (Almehdment) Ac2 o 2014, Ahié
Committee for appointing the CBI Director has been reconstituted to address the long felt need to
make the CBI functionally independent of the central government. The Committee, post the 2014
amendment, is composed of the Prime Minister as Chairperson, the Chief Justice of India or any
judge of the Supreme Court nominated by him and the Leader of the Opposition in the Lok Sabha,
with the further provision that where there is no leader of the opposition, the leader of the single
largest opposition party in the Lok Sabha will be the third member of the Committee. The amending
legislation has further provided that no appointment of a Director shall be invalidated on the ground

of vacancy or absence of a member in the Committee.

Section 4C deals with appointment for posts of SP and above; the extension and curtailment of their
tenure. Under section 4 (c), the above stated Committee shall, after consulting the Director,
recommend officers for appointment to the posts of the level of SP and above and also recommend
the extension or curtailment of the tenure of such officers in the DSPE. On receipt of the said

recommendation, the Central Government shall pass such orders as it thinks fit to give effect to it.

Section 5 of the DSPE Act empowers the central government to extend the powers and jurisdiction
of the CBI to any state for the investigation of any offences or classes of offences specified in
notification under section 3, though with the consent of the state government as provided for in

section 6.

Through the route of the CVC Act, a very contentious amendment had been made to the DSPE Act of
1946 which is the insertion of section 6A as per which the DSPE shall not conduct any enquiry or

investigations into any offence alleged to have been committed under the PCA, 1988 except with the

10
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previous approval of the Central Government where such allegation relates to the employees of the
Central Government of the level of Joint Secretary and above; and such officers as are appointed by
the Central Government in corporations established by or under any Central Act, Government
Companies, societies and local authorities owned or controlled by that Government. No such
approval is, however, required for cases involving arrest of a person on the spot on the charge of

accepting or attempting to accept legal gratification other than legal remuneration.

The above provision was originally contained in the Executive Directive 4.7(3) issued in 1986 by the
OSYiNYf 3208SNYyYSyld G2 GKS /.L olFftaz2z OFftftSR GKS
Supreme Court in the Vineet Narain case on the ground that it violated the principle of equality of all

before laws guaranteed in Article 14 of the Constitution. Despite the Apex Court Ruling, the

Government attempted and later on succeeded in restoring this provision through the above

statutory provision. The Supreme Court in a recent judgement in Subramanian Swamy v. Director,

CBI on May 6, 2014 has struck down section 6A of the DSPE Act and as a necessary corollary, section

26(c) of the CVC Act as invalid and violative of Article 14 of the Constitution. The Apex Court held

(i K lcléssifiéation which is made in Section 6-A on the basis of status in the Government service is

not permissible under Article 14 as it defeats the purpose of finding prima facie truth into the

allegations of graft, which amount to an offence under the PCAOG = Mopyy € & LG FdzNIKS|
GONAYAYLIf 2dz&AGA0OS aeadSYy YryRIFGSa GKFIG Fye Ay@S:
with law and should not be tainted. It is equally important that interested or influential persons are

not able to misdirect or highjack the investigation so as to throttle a fair investigation resulting in the

offenders escaping the punitive course of law. These are important facets of rule of law. Breach of

rule of law, in our opinion, amounts to negation of equality under Article 14. Section 6-A fails in the

context of these facets of Article 14.€ urther, the Court expressed the view that the previous

approval from the Government necessarily required under Section 6-A would result in indirectly

putting to notice the officers to be investigated before commencement of investigation. A

preliminary enquiry is intended to ascertain whether a prima facie case for investigation is made out

or not. If CBl is prevented from holding a preliminary enquiry, at the very threshold, a fetter is put to

enable the CBI to gather relevant material. As a matter of fact, the CBI is not able to collect the

material even to move the Government for the purpose of obtaining previous approval from the

Central Government.

The dual control over the CBI has made it vulnerable to the criticism that the agency compromises
its investigations into cases of alleged corruption of government officials. Also, what has come under

the scanner is the fact that many former directors of the agency have been given high-level
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government positions such as appointments as Governors of States (Sudarshan, 2014). Despite the
fact that the Lokpal and Lokayukt Act of 2013 confers powers of superintendence of the CBI to the
Lokayukt and endows it with partial administrative control (as we shall discuss later in the section on
the L&L Act), the central government still controls the budget of the CBI, appoints its officials (albeit
on the recommendation of the Committee) and is the receiving authority for the annual confidential
reports of senior CBI officials, thereby, making them vulnerable to pressure from the government
(Johri, Bhardwaj and Singh, 2014). This has prompted some suggestions from civil society for
bringing the CBI under the comprehensive administrative and financial control of the Lokpal, whose
own expenditure is chargeable to the Consolidated Fdzy R 2 F LY RA | 2NJ 4 GKS
approval should have been required for the appointment and removal of senior CBI officers with the

Lokpal as the receiving authority for the ACRs of officers working on cases referred by the Lokpal.

2.4. The Central Vigilance Commission (CVC) Act, 2003

The CVC was initially constituted through an executive order in 1964 following the recommendations

of the Santhanam Committee for the constitution of an apex body for exercising general
superintendence over vigilance administration in government. Post the Supreme Court ruling in

Vineet Narain v. Union of India, it was accorded statutory status through the CVC Act, 2003. As the
LINSFYotS (G2 GKS | OG0 edqyirR ér©dusé Bguities td BeSconductet intd & & G 2
offences alleged to have been committed under the Prevention of Corruption Act, 1988 by certain

categories of public servants of the Central Government, corporations established by or under any

Central Act, Government companies, societies and local authorities owned or controlled by the

/| SYGNItf D2@SNYYSyiléd ¢KS /2YYAadaaAirzy O2yarada 27
and not more than two Vigilance Commissioners as members , who are appointed by the President

after obtaining the recommendation of a Committee with the Prime Minister as Chairperson,

Minister of Home Affairs and the Leader of the Opposition in the House of the People respectively

(Sections 3 and 4). The Central Government appoints a Secretary to the Commission.

Chapter Il of the Act lays down the functions and powers of the Commission which includes
exercising superintendence over the functioning of the DSPE as far as it relates to investigations
under the PCA, 1988 as well as reviewing the progress in investigations conducted by it under the
PCA (which is bound to change with the coming into force of the L&L Act as we will discuss later);
inquiring or causing an enquiry or investigation to be made on a reference made by the Central
Government on an allegation of corruption against an employee of the Central Government or
corporation established by or under a Central Act, Government Company, society and any local

authority owned or controlled by that Government. The Commission shall also under section 8(1)(d)
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enquire or cause an investigation to be made into any complaint against an official of a category
specified under the Act for alleged commission of an offence under the PCA. These categories of
officials include members of All India Services and Group A officers of the Central Government, such
level of officers of the corporations established by or under any Central Government, government
companies, societies and other local authorities, owned or controlled by the Central Government. In
addition, the CVC, on a reference made by the Lokpal under section 20 of the L&L Act, 2013 can
initiate similar action against members of Group B, C, D services of the Central Government in
addition to Group A and such level of officials or staff of the corporations established by or under
any Central Act, government companies, societies and other local authorities, owned or controlled
by the Central Government. The CVC is also the authority to review the progress of applications
pending with the competent authorities for sanction of prosecution under the PCA, and is to tender
advice as well as exercise superintendence over the vigilance administration of the various Ministries
of the Central Government or corporations established by or under any Central Act, government

companies, societies and local authorities owned or controlled by that government.

The provisions of the CVC Act has to be read in conjunction with those of the L&L Act as per which
the CVC, after making preliminary enquiry in respect of public servants belonging to Group A and
Group B on a reference by the Lokpal, shall submit its report to the Lokpal (proviso to section 20). In
cases where preliminary enquiry has been conducted related to corruption of Group C and D officials
of the Central Government and after giving an opportunity of being heard, the Commission under
section 8A shall proceed with one or more of the actions- cause an investigation by any agency or
the DSPE, initiation of disciplinary proceedings or any other appropriate action against the
concerned public servant by the competent authority; closure of the proceedings against the public
servant and to proceed against the complainant under section 46 of the L&L Act. Such preliminary
enquiry, according to section 8A(2), shall ordinarily be completed within 90 days and for reasons to
be recorded in writing, within a further period of 90 days from the date of receipt of the complaint.
Where the Commission decides to proceed with investigations into the complaint, it shall direct the
agency concerned to carry out the investigation within a period of six months from the date of its
order (extendable to another six months for reasons to be recorded in writing) and submit the
investigation report to the Commission, which may then decide to file charge-sheet or closure report
before the Special Court against the public servant or initiate departmental proceedings or any other

appropriate action against the public servant by the competent authority.

Under section 17, the report of any enquiry made on reference by the Commission is to be

forwarded to the Commission which shall then advise the Central Government and corporations
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established by or under any Central Acts, government companies, societies and local authorities
owned or controlled by that Government as to the further course of action with the latter required

to take appropriate action.

The CVC Act of 2003 in section 26 amending the DSPE Act, 1946 also amended the provision
pertaining to superintendence and administration of DSPE or the CBI whereby the superintendence
as far as offences alleged to have been committed under the PCA vested in the Commission while in

other parts, its superintendence vested in the Central Government.

2.5. The Lokpal and the Lokayukts (L&L) Act, 2013

The Lokpal and the Lokayukts Act, 2013 which received the Presidential assent on January 1, 2014
and came into force from January 16", 2014 was the culmination of legislative processes beginning
in 2010 in the wake of the public movement India against Corruption steered by Anna Hazare.
However, the need for the institution of Lokpal and Lokayukts has been asserted since early on with
the First ARC (1966) recommending the establishment of two independent authorities at the centre
and states respectively to enquire into complaints against public functionaries (including Members
of Parliament). While a number of states including Madhya Pradesh enacted legislation to put in
place the institution of Lokayukt at the state level, the Lokpal Bill first introduced in the Parliament in
1968 was an unsuccessful effort till this enactment. The National Commission to Review the Working
of the Constitution (2002) recommended that the Constitution should provide for the appointment
of the Lokpal (with only the office of the Prime Minister kept out of its purview) whose findings
should be considered final and the basis for action by the government. Similarly, the Second ARC
(2007) also recommended the need for creation of a national ombudsman called the Rashtriya
Lokayukt and Lokayukts at the state level through constitutional amendment and ombudsman at the

local level.

The institutions of Lokpal and Lokayukt, while lacking constitutional authority, have been provided
with statutory backing through the L&L Act, 2013. As the preamble to the Act declares, it provides
the statutory basis for the establishment of a body of Lokpal for the Union and Lokayukt for States to
enquire into allegations of corruptions against certain public functionaries and associated matters.
According to section 14(1) of the Act, the Lokpal shall enquire or cause an enquiry to be conducted
into any allegation of corruption made in a complaint with respect to public functionaries (both
currently and previously serving), including the Prime Minister, Minister of the Union, Member of
Parliament, Group A, B, C and D officers and officials of the Central Government. These also include
functionaries of an entity established by an Act of Parliament or wholly or partly financed by the

Central Government or controlled by it. Moreover, the Act includes functionaries of every society or
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association of persons or trust wholly or partly financed by the Government whose annual income
exceeds such amount as specified by the Central Government or who is in receipt of foreign
donations under the Foreign Contribution (Regulation) Act, 2010 in excess of Rupees Ten Lakh per
annum or higher. Further, the Lokpal is empowered to enquire into any act or conduct of any person
involved in abetting, bribe giving or taking or conspiracy relating to any allegation of corruption
under the PCA against a person falling in any of the above categories, with the only exception being
a person serving in connection with the affairs of a state, except with the consent of the state

government.

The national body of the Lokpal, as provided in Chapter Il of the Act, consists of the Chairperson and
eight Members out of which 50% are judicial members- is or has been a judge of the Supreme Court/
Chief Justice of a High Court. The other members must have special knowledge and expertise of not
less than 25 years in matters relating to anti-corruption policy, public administration, vigilance,
finance, law, management etc., with the further requirement that not less than 50% of the members
must be from the Scheduled Castes/Tribes, other backward classes, minorities and women. The
Chairperson must be or must have been a Chief Justice of India or a judge of the Supreme Court or
an eminent person with the special knowledge and expertise prescribed as eligibility conditions for a
Member. According to section 4(1), the Chairperson and Members are to be appointed by the
President of India after obtaining the recommendations of a Selection Committee consisting of the
Prime Minister as the Chairperson and the Speaker of the House, Leader of the Opposition in the
House of the People, the Chief Justice of India or judge of the Supreme Court nominated by him as
well as an eminent jurist as members. Further, section 4(2) with the objective of removing
difficulties in appointment expressly provides that no appointment of a Chairperson or Member shall
be invalid merely by reason of any vacancy in the Selection Committee. The Selection Committee is
to constitute a Search Committee consisting of atleast 7 persons of standing and having relevant
special knowledge and expertise (with not less than 50% of the members of the Search Committee
belonging to the scheduled castes/tribes, OBCs, minorities and women) for the purposes of selecting
the Chairperson and Members and for preparing a panel of persons to be considered for
appointment as such. The Chairperson and the Members enjoy office for a term of 5 years or till 70
years of age, whichever is earlier and after ceasing to hold office, cannot be reappointed as
Chairperson or Member of the Lokpal, is ineligible for any diplomatic assignment, appointment as
administrator of a Union Territory, further employment to any other office of profit under the
central or state government and debarred from contesting elections within 5 years. However, a
Member is eligible to be appointed as Chairperson if his total tenure as Chairperson and Member

does not exceed five years. In addition to the Chairperson and the Members, there is a Secretary to
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the Lokpal in the rank of Secretary to Government of India, appointed by the Chairperson from a
panel of names proposed by the Central Government. The Act also provides for a Director of Enquiry
and a Director of Prosecution not below the rank of Additional Secretary to the Government of India
or equivalent to be appointed by the Chairperson from a panel of names sent by the Central

Government.

Chapter VIl of the Act lays down the procedure in respect of preliminary enquiry and investigation.
As per section 20 (1), the Lokpal on receipt of a complaint, if it decides to proceed further, may order
preliminary enquiry against any public servant by its Enquiry Wing" or any agency including the
DSPE/CBI to ascertain whether there exists a prima facie case or investigation by any agency
including the CBI when there exists a prima facie case. As already discussed above in the context of
the CVC Act, if the Lokpal has decided to proceed with preliminary enquiry in respect of public
servants belonging to Group A, B, C and D, the complaints are referred to the CVC. The CVC after
making preliminary enquiry in respect of Group A and B public servants is to submit the report to the
Lokpal under the provisions of the L&L Act while enquiry in respect of Group C and D public servants

are dealt with in accordance with the provisions of the CVC Act discussed earlier.

The process for conducting preliminary enquiry is laid down in section 20(1) whereby the Enquiry
Wing or the agency concerned including the CVC in case of Group A and B public servants is to
conduct the preliminary enquiry and on the basis of material, information and documents collected
seek comments on the allegations made in the complaint from the public servant and the competent
authority and after obtaining the comments of the concerned public servant and the competent
authority, submit, within 60 days from the date of receipt of the reference, a report to the Lokpal. A
three member bench of the Lokpal shall consider the report received and after giving an opportunity
of being heard to the public servant, decide whether there exists a prima facie case and proceed
with one or more of the following actions namely, investigation by any agency or DSPE; initiation of
departmental proceedings or any other appropriate action against the concerned public servants by
the competent authority or closure of proceedings against the public servant and proceeding against
the complainant under section 46%. Every preliminary enquiry is to be completed within 90 days,

further extendable by another 90 days from the date of receipt of the complaint.

! Section 11 (1) of the Act states that the Lokpal shall constitute an Enquiry Wing headed by the Director of
Enquiry for the purpose of conducting preliminary enquiry.

? Section 46 lays down offences and penalties under the Act laying down stringent punishment for false
complaint and payment of compensation to public servant which may become a big deterrent for coming
forward with complaints against influential public servants. This is, however, redeemed to some extent by the
proviso that this will not apply in case of complaints made in good faith, as defined in the IPC.
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Where the Lokpal decides to proceed with the investigation, it shall direct any agency including the
DSPE to complete the investigation within 60 months further extendable by another 6 months
following which it shall submit the investigation report to the court having jurisdiction and forward a
copy to the Lokpal. A three member Bench of the Lokpal is to consider every such report and after
obtaining the comments of the competent authority and the public servants, grant sanction to its
Prosecution Wing® or concerned investigating agency to file charge-sheet or direct the closure of the
report before the Special Court or direct the competent authority to initiate departmental

proceedings against the public servant.

As the above provisions on procedure for preliminary enquiry and investigations indicate, at every
stage, right from preliminary enquiry itself, comments of the public servant against whom
allegations have been made is mandatory and an opportunity of being heard is granted to him. Such
provisions, as pointed out by the Select Committee of the Rajya Sabha on the Lokpal and Lokayukts
Bill, 2011 (2012) may not be in consonance with the accepted and time tested principles of criminal
jurisprudence. It expressed apprehension that this might afford an opportunity to the concerned
public servant to destroy or vitiate vital evidence against him. The Committee also felt that where

there was a prima facie case, an opportunity of being heard is not required at the enquiry stage.

Here, it may also be mentioned that the Select Committee also deliberated considerably on the issue
of requirement of previous sanction for prosecution (with a requirement for sanction of competent
authority under the PCA). The Committee felt that the requirement should be retained in the
interest of protecting the honest public servant while conferring the Lokayukt with the authority to
grant sanction for prosecution after obtaining the comments of the competent authority and the

public servant.

Chapter VIII of the Act lays down the powers of the Lokpal which include powers of superintendence
over the DSPE and to some extent over the CVC. It is empowered to give directions to the DSPE in
respect of matters referred by it(overriding relevant provisions in DSPE Act and the CVC Act), with
the approval of the Lokpal required for transfer of any officer of the DSPE investigating a case
referred to it by the Lokpal. It also has supervisory powers over the CVC requiring the latter to send
statements at such intervals as directed by the Lokpal in respect of action taken on complaints
referred to it with respect to Group A, B, C, D public servants and on receipt of such statements, may

issue guidelines for disposal of such cases.

* Section 12 of the Act provides for the constitution of a Prosecution Wing under the Lokpal headed by the
Director of Prosecution, who on being so directed by the Lokpal, is to file a case in accordance with the
findings of the investigation report before the Special Court.
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The Lokpal also has the powers of search and seizure, that of a civil court (exercised by its Enquiry
Wing for the purpose of any preliminary enquiry), attachment as well as confiscation of assets
(which are proceeds of corruption), to recommend transfer or suspension of public servant while
making preliminary enquiry on the ground that his continuance may impede the enquiry with the

Central Government ordinarily required to accede to this.

The L&L Act (s 35) also provides for the constitution of Special Courts by the Central Government as
recommended by the Lokpal to hear and decide cases under the PCA, with the Special Courts
required to complete each trial within a year, not exceeding two years, from the date of filing of the
case in the Court. This time frame, as observed by Johri et.al (2014), does not address a situation
where despite best efforts, the trial is not completed on time which could lead to the proceedings
being abandoned, thereby, necessitating a caveat to prevent benefit or undue advantage to the

accused.

The Act in section 37 also stipulates the conditions under which the Chairperson and Members of
the Lokpal may be removed from office which is on the ground of misbehaviour as defined in section
37(5) by order of the President after the Supreme Court, on a reference being made to it by the
President on a petition signed by atleast 100 Members of Parliament, has conducted an enquiry. The
President may also, by order, remove the Chairperson or a Member if the latter is adjudged
insolvent or engages during his term of office in any paid employment outside the duties of his office
or in the opinion of the President, is unfit to continue in office by reason of infirmity of mind or
body. Under section 38, the Lokpal is empowered to deal with every complaint of allegation or
wrongdoing made against any officer or employee or agency (including the DSPE) under or
associated with the Lokpal for an offence punishable under the Act. These provisions have been
criticized with the former being very difficult to implement while the need for an independent body

to look into complaints against officers of the Lokpal has been stressed.

The Act also makes it obligatory for every public servant (including that of spouse and dependent
children) to make a declaration of his assets and liabilities (the first within 30 days on entering office
and thereafter, annual returns on March 31* every year), with a requirement for the competent
authority in respect of each Ministry or Department to publish annual statements on its website by
August 31% every year. The 77" Report of the Department-Related Parliamentary Standing
Committee on Personnel, Public Grievances, Law and Justice (2015) observes that there are existing
provisions for declaration of assets and liabilities and to avert confusion, these should be omitted
and a uniform provision incorporated in the L&L Act (with public servants declaring the same to the

competent authority, with the latter then forwarding the same to the Lokayukt). However, it has
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expressed reservation regarding declaration of assets and liabilities of spouses and dependent

children which could be a breach of their right to privacy.

Part Ill, section 63 of the Act mandates the establishment of the Lokayukt by every state (if it has not
already done so) constituted or appointed by a law made by the state legislature within a year from

commencement of the Act.

2.6. Other Legislation with a Bearing on Corruption

In addition to the above described central enactments, a number of other legislation also have a
bearing on corruption including the Right to Information Act, 2005; the Benami Transactions
(Prohibition) Act, 1988 which has been made more stringent post amendments in 2016; the

Whistleblower Protection Act, 2014 and others.

2.7. Disciplinary Proceedings under Respective Service Rules

As far as secondary legislation is concerned, there are the Conduct Rules applicable to different
categories of public servants such as the All India Services (Conduct) Rules, 1968 and the Central Civil
Services (Conduct) Rules, 1964 with injunctions on the government servant to not accept gifts,
submit returns of assets and liabilities, requirement of previous sanction of government for
transaction of immoveable property outside India and others with the objective of desisting them
from engaging in corrupt activities. In addition, there are Rules under which the procedure for
disciplinary enquiries and penalties for offences including corruption is laid down such as the All
India Services (Discipline and Appeal) Rules, 1969 applicable to members of the All India Services and
the Central Civil Services (Classification, Control and Appeal) Rules, 1965 which apply to all civil
servants of the central government, with state rules closely modelled on the former for civil servants
of the state government such as the Madhya Pradesh Civil Services (Classification, Control and

Appeal) Rules, 1966.*

Disciplinary proceedings conducted under the purview of the above different Rules for different
services of the central government are, nevertheless, considerably consistent and similar, based on
the principles of natural justice, which are required to be followed in any quasi-judicial proceeding
(Handbook for Enquiry Officers and Disciplinary Authorities, 2013). These have their backing in the
constitutional provisions whereby under Article 310, persons serving the Union or a State hold office

during the pleasure of the President or the Governor of the State as the case may be. Under Article

* The Committee on Prevention of Corruption (1962) popularly known as the Santhanam Committee
incidentally stressed that there should be only one set of Discipline and Appeal Rules in respect of public
servants serving in connection with the affairs of the Union or appointed by the Union Government,
particularly stressing on the uniformity of the rules.
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311 (1), no person who is a member of a civil service of the Union or an all-India service or a civil
service of a State or holds a civil post under the Union or a State shall be dismissed or removed by an
authority subordinate to that by which he was appointed. Further, Article 311 (2) states that no such
person shall be dismissed or removed or reduced in rank except after an enquiry in which he has
been informed of the charges against him and given a reasonable opportunity of being heard in
respect of those charges, subject to certain exemptions such as where there has been a conviction

on a criminal charge etc.

The All India Services (Discipline and Appeal) Rules, 1969 with the latest amendment in 2015 confers
power on the government of a state or the central government to place a member of the All India
Services under suspension against whom disciplinary proceedings are being contemplated or are
pending. The exception to this is in case of the Chief Secretary, DG of Police and the Principal Chief
Conservator of Forests, who shall not be placed under suspension without the prior approval of the
central government. A further exemption was incorporated through the 2015 amendment whereby
under Rule 3 (1)(c), IAS officers working under the Central Government shall only be suspended on
the recommendations of the Central Review Committee® with the approval of Minister-in-charge,
Department of Personnel & Training (DoPT). Further, in case of a charge of corruption, the period of
suspension could be for 2 years (unlike other charges where it is one year) extendable only on the
recommendation of the Central Review Committee, with the requirement that the enquiry is
completed and appropriate order issued within the time frame. Under the amended Rules of 2015,
as soon as a member of the Service is placed under suspension or is deemed to have been placed
under suspension, the information in this regard is be communicated to Government of India

expeditiously and within the period of forty-eight hours (which was earlier 15 days).

Similarly, the Central Civil Services (Classification, Control and Appeal) Rules, 1965 which is
applicable to Group A, B, C and D grades of public servants of the central government empowers the
appointing authority or any authority to which it is subordinate or the disciplinary authority or any
other authority empowered in this behalf by the President of India, by general or special order, to
place a government servant under suspension where a disciplinary proceeding against him is
contemplated or is pending; or where, in the opinion of the authority aforesaid, he has
engaged himself in activities prejudicial to the interest of the security of the State; or where a

case against him in respect of any criminal offence is under investigation, enquiry or trial. An order

> The Central Review Committee, as provided by the amended Rules of 2015, is composed of the Secretary,
DoPT as the Chairperson and the Secretary to the GOI in the concerned Ministry/ Department or member
nominated by him not below the level of Additional Secretary and the Additional Secretary/ Establishment
Officer, DoPT as members.
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of suspension made or deemed to have been made under this rule shall be reviewed by the
authority competent to modify or revoke the suspension, before expiry of ninety days from
the effective date of suspension, on the recommendation of the Review Committee constituted for
the purpose and pass orders either extending or revoking the suspension. Extension of suspension

shall not be for a period exceeding one hundred and eighty days at a time.

The All India Services Rules as well as the CCS (CCA) Rules empower the disciplinary authority to
impose two kinds of penalties- minor (including censure, withholding of promotion, recovery from
pay, withholding increments of pay, reduction to a lower stage in the time scale of pay for a period
not exceeding 3 years) as well as major (including reduction to a lower stage in the time scale of pay,
grade, post, compulsory retirement, removal and dismissal from service). Additionally, these Rules
provide that where charges of disproportionate assets or acceptance of illegal gratification are
proved, the penalty would either be removal from service which shall not be a disqualification for
future employment under the government and dismissal from service which shall be a

disqualification for future employment.

As per Rule 7 of the All India Services Rules, the authority to institute proceedings and to impose
penalty is generally the state government where the government servant was serving in connection
with the affairs of the state concerned, while in certain circumstances, it is the central government.
An additional proviso is that the penalty of dismissal, removal or compulsory retirement cannot be

imposed on a member of the Service except by an order of the Central Government.

Under Rule 12 and 13 of the CCS (CCA) Rules, the disciplinary authority and the authority to institute
proceedings could be the appointing authority/ authority empowered in this regard by general or
special order of the President. In case of Group C and D servants, the disciplinary authority would be
the Secretary to the Government of India in the concerned Ministry if he is serving in a particular

Ministry or Department or by the head of the office where he is serving.

The Rules mentioned lay down a detailed procedure for conducting disciplinary proceedings and
imposing penalties with the requirement for conducting an enquiry in line with the principles of
natural justice as per which no one can be condemned unheard, no one can be a judge in his own
case, justice should not only be done but should manifestly appear to have been done and final
order must be speaking order. While there might be minor variations, particularly in case of the
states and the non-gazetted establishment, the broad procedural steps of a disciplinary proceeding
along with the expected time limits (as laid down by the CVC) has been summarized by the Fourth

Report of the Second ARC (2007) as below:
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1 Complaints received or lapses noticed are examined to ascertain whether they involve a
WHAAIAE YOS |y3aftSQ 6SaaSynbih tt & GA2F GA2Y 2F

9  Decision about whom to refer complaints to ascertain whether these have any substance to
the CBI or departmental agencies-3 months.

9 Submission of findings of investigations- 3 months.

f 5SLI NIYSyildk/.L NBLRNI G2 téedvcid Bonthfrofmzhddatd CA NA
of reference.
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9 Issue of charge-sheet, statement of imputation of misconduct, and list of witnesses and
documents etc., if it is decided to proceed in departmental enquiry - 1 month from the
NEOSALIL 2F /+/ Q& I ROAOSO®

9 Consideration of Defence Statement of the accused employee- 15 days.

9 Issue of final orders in minor penalty cases-2 months from receipt of Defence Statement.

{1 Appointment of the Enquiry Authority (IA) and Presenting Officer (PO)WK SNB G KS WT A N&
FROAOSQ NBO2YYSYR& YI 22N Ldyik-finimddiatélyKaktedd K NS |j d:
receipt of Statement of Defence.

Completion of enquiry- 6 months from the date of appointment of the Enquiry Officer and
the Presenting Officer.

9 Sending a copy of the enquiry report, (where the accused is held guilty or the disciplinary
authority records reasons for disagreement with an enquiry report holding that charges are
not proved), to the charged officer for representation, if any- 15 days from the receipt of
representation.

9 Considering the representation of the accused employee and forwarding the enquiry report
for Second Stage Advice to the CVC- 1 month from the date of receipt of the representation.

| Issue of orders on the enquiry report- 1 moy 4t K FNRBY (GKS NBOSALW 2F /
advice (or 2 months from the date of enquiry report where such advice is not required).

9 The above excludes the time required for consultation with the UPSC wherever required

(state to consult UPSC when imposing minor penalties on members of the All India Service).

2.8. Some Key Challenges in Implementation of the National Legal

Framework
At the national level, despite the existence of an elaborate legal framework for combating

corruption in India, there is some consensus that there are numerous challenges in implementation.
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While being hailed as a welcome step, the L& L Act in its present form has been perceived to have a
number of weaknesses. The biggest shortcoming of the Act is perceived to be its provisions on the
Lokayukt- section 63 which provides for the establishment of the Lokayukt by every state (if it has
not already done so) constituted or appointed by a law made by the state legislature within a year
from commencement of the Act. It is apprehended that by leaving it on the state legislatures to
determine the powers and jurisdiction of the Lokayukt, there would be weak and ineffective

Lokayukts in many states, with limited jurisdiction (Johri et al., 2014).

The supervisory powers of the Lokpal, it is alleged, are diluted by continued control of the central
government over the CBI (as discussed earlier in the section on the DSPE Act). As the 77" Report of
the Department-Related Parliamentary Standing Committee on the Lokpal and Lokayukts and other
Related Law (Amendment) Bill, 2014 (2015) points out, there is considerable overlapping between
functions of the Lokpal and the CVC. It cites the particular case of Section 20 of L&L Act, 2013 which

provides that the Lokpal, if it decides to proceed with the preliminary enquiry shall refer the

O2YLIX FAYyd Ay NBaLISOG 2F LlzofAO ASNWIyida abSt2y3A

after making preliminary enquiry submit a report to the Lokpal in case of public servants belonging
to Groups 'A' and 'B' and shall deal with complaints in respect of other two groups as per the
provisions of CVC Act, 2003. Under Section 25(1) of Lokpal and Lokayukts Act, 2013, the Lokpal has
also been made competent to exercise powers of superintendence and to give directions to the CBI.
Under Sections 8(1)(a) and 8(1)(b) of CVC Act, 2003, CVC is empowered to exercise superintendence
over the functioning of the DSPE or CBI and to give it directions in relation to the investigation of
offences alleged to have been committed under PCA, 1988. Similarly, under Sections 8(1)(c) and
8(1)(d) of CVC Act, 2003, CVC can enquire or cause an enquiry or investigation to be made for
alleged offences under PCA, 1988 against an official. Further, under Section 14(1) of the L&L Act,
2013, Lokpal can also enquire or cause an enquiry to be conducted in such cases. The Committee
further notes that owing to these overlapping provisions, complaints of corruption against a public
servant may be lodged with the Lokpal, the CVC, the CBI or the vigilance department of the
concerned organisation. This may give rise to the same complaint being examined by different
organisations and may cause unnecessary harassment of public servants apart from causing
functional problems. The Committee further recommended that the institutions of CVC and the CBI
(in so far as its anti-corruption functions are concerned), be fully integrated with the Lokpal and the
institution of anti-corruption watchdog may be architecturally created vertically with the Lokpal at
the apex level and CVC and CBI (anti-corruption wing) working directly under its command and
control. The functions of Lokpal and CVC must be clearly specified and overlap between functions

and powers of the two organisations need to be addressed.
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Further, it is worth mentioning that till date, the Lokpal has not been constituted, with the reason
for this delay attributed to the fact that presently, there is no Leader of Opposition (who is one of
the members of the Committee for appointment of the Lokpal). In order to address this situation,
the Lokpal and Lokayukts and other Related Law (amendment) Bill, 2014 was introduced in the Lok
Sabha in December 2014 which has in addition to some other minor amendments, an amendment to
the effect that the leader of the single largest opposition party in the house would be a part of the
Selection Committee, in the absence of a recognized Leader of Opposition in the Lok Sabha. The Bill
is, however, still pending. The Supreme Court has recently in a plea filed by an NGO hauled up the
Central Government for its failure to operationalise the institution of Lokpal and has also indicated
that it will not allow the institution to remain inoperative indefinitely. Also, instead of waiting for the

amendment to be passed, it will be well within the law if the Speaker recognizes the present

Congress Parliamentary Party leader as the Leader of Opposition and expedite U K S [ 21 LIt Qe

formation (editorial in The Hindu, November 26, 2016).

To conclude, the basic rationale for an elaborate legal framework as discussed above is the
reconciliation of two, often, conflicting imperatives- to provide an effective legal means to punish
corruption at all levels, while also safeguarding public servants against malafide persecution. Related
to the latter objective is also the need to provide the accused a reasonable opportunity of being
heard in a proceeding in sync with the principles of natural justice and in line with the provisions of
the Constitution. An important aspect of administrative proceedings is the affordance of a
reasonable opportunity to the accused to be heard or the principle of audi alteram patem® (with the
accused having the right to know the charge, to inspect documents, to know the evidence, to cross
examine witnesses and to lead evidence) (Handbook for Enquiry Officers and Disciplinary Authorities,

2013). However, it has been observed that this protection often becomes 'excessive' and the issue of

O2ylAydZAy3a sAGK (GKS WSEOSaaAgdSQ LMIh€Grxibuliod y

and thereby providing a high level of immunity even to corrupt officials has been subject to much
debate with the Second ARC (2007) recommending repeal of Article 310 and 311. Disciplinary
LINE OSSRAY3I& NBYLI AY lts togednbat corfuptighicharAcybrizeld by Rhardingtd
delays, repeated adjournments of hearings, along with cumbersome procedures. Also, in order to
ensure that the enactments have the desired effect of combating corruption, autonomy and
independence of investigative agencies responsible for investigating into alleged offences of
corruption has to be ensured at all levels. Reconciling these different objectives has been an issue

which the legal framework has constantly grappled with and has been the subject of much polemics

® Upheld by the Indian Supreme Court in State of Orissa v. Dr. (Miss) Binapani Dei and ors. (1 AIR 1967 Sc 1269)
and in the case of Maneka Gandhi v. Union of India as a basic concept of the rule of law.
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and civil society discourse. This has also resulted in the Supreme Court stepping in to ensure the

constitutionality of legal provisions and that the rule of law is upheld.
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Chapter III: The State Specific Statutory Framework to Address
Corruption in Madhya Pradesh

3.1. Introduction

Along with the application of the overarching central legislation such as the PCA, the state of
Madhya Pradesh has a number of state specific laws and regulations to address the issue of
corruption. These state level enactments include the Madhya Pradesh Lokayukt Evam Up-Lokayukt
Adhiniyam, 1981; the Madhya Pradesh Lokayukt Evam Up-Lokayukt (Investigation) Rules, 1982; and
the Madhya Pradesh Lokayukt and Up-Lokayukt (District Vigilance Committee) Rules, 1995 (both
framed as secondary legislation under section 17 of the MP Lokayukt Evam Up-Lokayukt Adhiniyam,
1981); and the Madhya Pradesh Special Police Establishment Act, 1947. In addition, departmental
enquiries are conducted as per the Service Rules, with the All India Services (Discipline and Appeal)
Rules, 1969 applicable to members of the All India Services serving in connection with the affairs of
the state (discussed in the previous chapter) while in case of other government servants serving in
connection with the affairs of the state, the Madhya Pradesh Civil Services (Classification, Control
and Appeal) Rules, 1966 as amended upto 2007 will be applicable. These Rules are modelled very
closely on the lines of the CCS (CCA) Rules, 1965 and hence, will not be discussed separately. In this
chapter, an attempt is being made to critically analyze the salient features of these enactments,

supplemented by case law on the subject.

3.2. The Madhya Pradesh Lokayukt and Up-Lokayukt Adhiniyam, 1981

This legislation was born out of a widely felt need for setting up an independent body which could

enquire into allegations of corruption and abuse against public servants which was free from

executive influence. Prior to the setting up of the institution of Lokayukt, the state of Madhya

t N}) RS&aK KIR O24&ANNIizdili SRY | y2 WNKRGAAY wmdoppd dzy RSNI
Minister of the state which was followed by the appointment of the State Vigilance Commission in

1964.These initiatives failed to arrest corruption in the state. In 1969, the State Administrative

Reforms Commission (on the lines of the national level ARC) under the chairmanship of Shri

Narasingh Rao Dixit was appointed which observed that the State Vigilance Commission should be

replaced by an organisation with statutory base and powers, owing to its failure to arrest corruption.

L 20a8NBSR (KFG GGKS +AIAELIyOS /2YYAaarzy vy2i
evidence and only being an advisory body hasitsownliYA G F GA2y aXAy (GKS | 0aSyo0OS
even statutory recognition of its position, it may act at best as a department of the government to

OKS Ol O 2(NiN&zdJiom Atypd/mplokayukt.nic.in/Org-back.htm on May 1, 2017). In view
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of these observations and on the basis of various recommendations received from the Government
of India, a bill to constitute the Lokayukt was moved in the M.P. Legislative Assembly in 1976, which
finally received the Presidential assent in September 1981 replacing the State Vigilance Commission

(31st Annual Report of the Lokayukt and Up-Lokayukt (2012-13)).

The stated objective of the Madhya Pradesh Lokayukt and Up-Lokayukt Adhiniyam, 1981 (hereafter
referred to as the Adhiniyam of 1981) is to provide for the appointment and functions of certain
authorities-namely, the Lokayukt and Up-[ 21 F @dzZl 0 G2 WSYIljdZANBQ Ayd?2 W
Ay@SaitAalrdAazyaQ A RSTAYSR Ay aSOGA2y o0 F3AlFAYAE
t N] RSEAOPIWRVEQ 6KAOK 02YS gAGKAY GKS aod2L)S 27F i

means any affirmation that such public servant-

9 Has abused his position as such to obtain any gain or favour to himself or to any other
person or to cause undue harm to any person;

Was actuated in the discharge of his functions by improper or corrupt motives;

9 Is guilty of corruption; or

9 Isin possession of pecuniary resources or property disproportionate to his known source of
income and such pecuniary resources or property is held by the public servant personally or

by any member of his family or by some other person on his behalf (section 2(b)).

Thus, it emerges from the definition of 'allegation' that the primary focus of the Adhiniyam is
addressing allegations of corruption while also extending to abuse of official position. This is very
much in line with the decision of the state government to replace the erstwhile State Vigilance
Commission which at that time was acting as the main instrument to check corruption in the state
with the institution of Lokayukt. This is further strengthened by section 20 of the Adhiniyam of 1981
whereby all complaints pending before the Vigilance Commissioner immediately before the
commencement of the Act were transferred to the Lokayukt or Up-lokayukt post commencement in

1982.

¢KS ! RKAYARIY 2F mMdopym oNRy3Ia I gARS NIy3aS 2F WL

which includes:

I Minister (definition of Minister under section 2(e) includes Chief Minister, Deputy Chief
Minister, Minister, Minister of State, Deputy Minister and Parliamentary Secretary);

9 A person having the rank of Minister but shall not include Speaker and Deputy Speaker of
the MP Vidhan Sabha;
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9 An officer (defined u/s 2(a) as a person appointed to a public service or post in connection
with the affairs of the state of Madhya Pradesh );

9 An officer of an Apex or Central Society (as defined in the Madhya Pradesh Co-Operative
Societies Act, 1960);

9 A person holding office or any employee of a government company or a corporation or local
authority established by state government under a central or state enactment;

9 Senior administrative functionaries of the Indira Kala Sangit Vishwavidyalaya, Jawaharlal
Nehru Krishi Vishwasvidyalaya as well as the Kulpati, Rector and Registrar of the

Vishwavidyalay constituted u/s 5 of the Madhya Pradesh Vishwavidyalaly Adhiniyam, 1973.

At the same time, as provided in section 18 of the Act, the Lokayukt or Up-Lokayukt is not authorized
to enquire into an allegation against any member of the judicial service who is under the
administrative control of the High Court under Article 235 of the Constitution as well as the
Chairman or a member of the Madhya Pradesh State Public Service Commission (removal of whom is

subject to constitutional provisions in this regard).

Apart from enquiring into allegations, the Lokayukt under section 16 of the Adhiniyam is also
empowered to make suggestions to the government if in the discharge of his functions under the
Act, notices a practice or procedure of the government which affords an opportunity for corruption

or mal-administration.
The salient aspects of the Adhiniyam of 1981 may be discussed as under:

3.2.1. Appointment, Terms of Office and Removal

Section 3(1) of the Act lays down the procedure for the appointment of the Lokayukt and Up-
Lokayukt (one or more) who are appointed by the Governor. Further, the legislation provides that
the Lokayukt shall be appointed after consultation with the Chief Justice of the High Court of
Madhya Pradesh and Leader of the Opposition in the Legislative Assembly or if there be no such
leader, a person selected in this behalf by members of the opposition in that House in such manner
as the Speaker may direct. Here, it may be mentioned that the absence of a similar provision (to take
care of circumstances when there is no leader of opposition) in the national level legislation has
stalled the appointment of the Lokpal at the centre (as already discussed in a preceding section). The
Up-Lokayukt is appointed after consultation with the Lokayukt, or where a sitting judge of a High

Court is to be appointed, the Chief Justice of that High Court in which he is working is consulted.

Section 3(2) (a) lays down the qualifications for appointment as Lokayukt as per which the Lokayukt

should have been a Judge of the Supreme Court or Chief Justice or Judge of any High Court in India.
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On the other hand, the office of Up-Lokayukt is open to, apart from the higher judiciary (is or has
been a judge of any High Court), administrators who have held the office of Secretary to the
Government of India or held any other post under the Central or a State Government carrying a
scale of pay which is not less than that of an Additional Secretary to the Government of India. This
provision is to a large extent in line with the recommendations of the report of the Second ARC
(2007) which had recommended a multi-member Lokpal and Lokayukt respectively composed of a
retired judge, eminent administrator of impeccable credentials as well as an eminent jurist with the
assumption that it will be better insulated against outside influence and its decisions will be more
objective as it would have inputs from the different members. This recommendation was also

endorsed in the provisions on the constitution of the Lokpal in the central legislation.

The Up-Lokayukt u/s 3(4) is subject to the administrative control of the Lokayukt and in particular,
for the purpose of convenient disposal of investigations under this Act, the Lokayukt may issue
general or special directions as he may consider necessary to the Up-Lokayukt and may withdraw to
himself or may make over any case to the Up-Lokayukt for disposal subject to section 7 to be
discussed later. However, this sub-section is subject to the proviso that it shall not be construed to

authorise the Lokayukt to question any finding, conclusion, recommendation of the Up-Lokayukt.

According to section 5 of the Adhiniyam of 1981, the Lokayukt and the Up-Lokayukt hold office for a
term of six years and are not eligible for re-appointment and on ceasing to hold office, are ineligible
for further employment under the government of Madhya Pradesh. These provisions are further
strengthened by a bar on the Lokayukt and the Up-Lokayukt from membership of Parliament or
legislature of any state, an office of trust or profit or co-operative society, as well as the need to
sever connections with political parties, or suspend profession or business before entering office
(section 4). While being onerous, the rationale behind such provisions is to ensure the neutrality,

fairness and integrity of the office of Lokayukt and Up-Lokayukt.

Section 6 deals with the procedure for removal of the Lokayukt from office on the ground of proved
misbehaviour or incapacity which shall be by an order of the Governor passed after an address by
the Madhya Pradesh Legislative Assembly supported by a majority of the total membership of the
Legislative Assembly and by a majority of not less than two thirds of the members thereof present
and voting has been presented to the Governor in the same session for removal. The procedure for
the presentation of an address and for the investigation and proof of the misbehaviour or incapacity

of the Lokayukt is per the law laid down in the Judges (Enquiry) Act, 1968.

29



3.2.2. Complaints and Investigations

Section 7 of the Adhiniyam of 1981 lays down that on receiving complaint (with section 9 further

flre@Ay3d R26y (GKS YIFIYYSNI AY 6KAOK (G(KS O2YLX FAYOH A
may proceed to enquire into an allegation against a public servant in relation to whom the Chief

Minister is the competent authority, while the Up-Lokayukt may proceed to enquire into an

allegation made against other public servants. This, however, does not take away the power of the

Lokayukt to enquire into an allegation made against the latter as provided by proviso to section 7.

Complaint is defined in the Madhya Pradesh Lokayukt Evam Up-Lokayukt (Investigation) Rules, 1982

(framed in exercise of the powers conferred by 8 SO A2y mMT 2F GKS | RKAYyAel
allegation made in writing to the Lokayukt or the Up-Lokayukt with a view to their taking action

dzy RSNJ 6 KS 1 Oldé¢d ¢KS SELIXIYylFGA2y LINRPOARSR (2 aSc
Lokayukt and Up-Lokayukt includes investigation by the police agency put at the disposal of the

former (which is the MPSPE).

From a careful reading of the above provision, the interpretation may be made that while
WO2YLIX FAYGIQ A& (KS LINBR2Y kayed ty'the atre@tiBrSf the Pohbjuld NA y I A v
andUp-[ 21l @dzl 6 GKSNB Aa faz2 ao2L)S F2N Iy Syl dzi NE

permitting the scope for suo moto action).

Section 8 lays down the matter which is not subject to enquiry under the Act which includes matter
in respect of which an enquiry has been ordered under the Public Servants Inquiries Act, 1850 or
referred for enquiry under the Commission of Enquiry Act, 1952. Section 8(c) also places a limitation
on complaints made after expiration of five years from the date on which the conduct complained

against is alleged to have been committed.

Section 9 deals with provisions relating to complaints. Complaints u/s9(1) are to be made in such
form as may be prescribed (contained as annexure to the Adhiniyam of 1981) and accompanied by a
deposit of Rs 25/-, with the complainant required to swear on affidavit in such form as may be
prescribed before the Lokayukt or any other officer authorized by the Lokayukt in this behalf.
Proviso to section 9(1) waives aside these requirements in case of complaints against public servants
in relation to whom the Chief Minister is not the competent authority, subject further to the opinion
of the Lokayukt or the Up-Lokayukt on the need for the same. Sub-Section (1-a) inserted vide
Amendment Act 25 of 1998 provides that any letter written to the Lokayukt by a person in police
custody or in jail or an asylum shall be forwarded to him unopened and without delay and the

Lokayukt may, if satisfied that it is necessary to do so, treat such letter as a complaint made u/s9(1).
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Section 9(2) penalizes a person who wilfully or maliciously makes a false complaint under the Act
upon conviction with rigorous imprisonment which may extend to two years or with fine extending
to Rs 5000/- or with both, with the court having the power to compensate the aggrieved out of the
amount of fine such sum as it may deem fit. The rationale for such a provision is the need to ensure
that honest public servants are not subject to malafide persecution. At the same time, safeguards
are also needed to ensure that the stringent nature of the punishment does not deter complainants
from coming forward with genuine complaints. This is ensured to some extent through the proviso
to the sub-section whereby no court can take cognizance of such an offence except on a complaint

made by or under the authority of the Lokayukt or Up-Lokayukt .

Section 10 of the Adhiniyam of 1981 empowers the Lokayukt or Up-Lokayukt to decide, in each case,
the procedure to be followed for making the enquiry, in sync with the principles of natural justice.
This has to be read along with Rule 16 of the Madhya Pradesh Lokayukt Evam Up-Lokayukt
(Investigation) Rules, 1982 enacted to give effect to the Adhiniyam of 1981 which lays down the
procedure to be adopted at the investigation. Rule 16 of the Investigation Rules lays down that when
the Lokayukt or the Up-Lokayukt conducts an investigation under the Act, he shall, after a copy of
the complaint or the statement of the grounds of the investigation has been served on the public
servant concerned, afford reasonable opportunity to him or his authorized representative to inspect
or copy the affidavit of the complainant and other documents which may have been filed in support
of such complaint, affidavit or statement. Here, it is worth mentioning that while enquiry under the
Act also includes investigation as provided in SELJ | yI GA2y (2 &aSOGA2Y 13 &
under the Investigation Rules of 1982 as any enquiry or other proceedings in connection with the
complaint but does not include a preliminary enquiry. The specific omission of preliminary enquiry
can lead one to interpret that the laid down procedure need not be adhered to in case of a
preliminary enquiry. Further, section 11 provides that in conducting the enquiry, the Lokayukt or Up-
Lokayukt enjoys the powers conferred by the Evidence Act of 1872 and Criminal Procedure Code
(CrPC), 1973 in respect of summoning and enforcing the attendance of any person and his
examination on oath, requiring the discovery and production of documents and proof thereof;
receiving evidence on affidavits; requisitioning any public record or copy thereof from any court or
office; issuing commission for examination of witness or documents etc. Proviso to section 11
ensures that no proceeding before the Lokayukt or Up-Lokayukt is to be invalidated only on account
of want of formal proof if the principles of natural justice are satisfied. The second proviso to the
section provides that where it is necessary to summon any government servant in his official
capacity, his statement on affidavit is deemed to be sufficient as evidence. Further, u/s 11 (2), a

proceeding before the Lokayukt or Up-Lokayukt is deemed to be a judicial proceeding within the
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meaning of sections 193 and 228 of the IPC while the Lokayukt or Up-lokayukt is deemed to be court

within the meaning of Contempt of Court Act, 1971 (section 11(3)).

The above provisions have similar parallels in the Lokayukt legislation of other states such as
Karnataka, Delhi and others which have been subject to interpretations by Courts and have given
rise to rich case law. The issue has been the flexibility conferred to the Lokayukt in procedural
matters vis-a-vis the requirement for deciding the procedure to be followed in each case and
adherence to the principles of natural justice. The Supreme Court in Ch.Rama Rao v. Lokayukt 1996
PO {// onn 20a&sSNBEkSt ofi UplLokayukt, aKtite yEase imySe, conducts a
regular investigation into the complaint, it would be necessary to give prior opportunity to the public
servant etc. By implication, such an opportunity stands excluded when preliminary verification or
investigation is conducted. The object appears to be that the preliminary verification or investigation
is required to be done in confidentiality to get prima facie evidence so that the needed evidence or
materialmayn2 i 0SS 320 adzZlILINBSE&aSR 2NJ RSaliNReSRXé ¢KS Y
Norbert v. The University of Kerala & Ors 2008 (3) KLI843 where it enquired into the powers of the
State Lokayukt to permit amendment of a complaint conceded that though the power of allowing
such amendments was available, the complaints have to be precise and allegations specific. The
Delhi High Court in its judgement in Government of NCT Delhi v Office of Lokayukt & Anr. On 13
March, 2009 (retrieved from https://indiankanoon.org/doc/99763906 on February 15, 2017)
20 aASNIWSR GKI G d&A ydkagakt bblildShd ent2uFted ba&t8 be Healtywih inla fudcial
manner. Safeguards against vexatious complaints were enacted, by providing for penalties and
offences- this was also aimed at ensuring that public officials were not baselessly harassed. At the
same time, the Lokayukt g I & y 28 RSSYSR | WO2dzNLIiQ a2 Fa G2 0S
which the Administrative Reforms Commission alluded to as causes for delay in curing injustices
stemming out of executive abuse of power or corruption. It was therefore empowered with specific
powers of the court; at the same time left with considerable procedural flexibility, provided

however, it followed principles of natural jdz2 G A OS¢ ® ¢KA & f SR GKS [/ 2dzNT

(e

modicum of formality is expected to be followed by Lokayukts, who are not courts strictly speaking,

0dzi ONXBI GdzNBa 2F aidl idziSy Of20KSR gAGK aLISOATAO

3.2.3. Report of the Lokayukt and Up-Lokayukt

Section 12 of the Adhiniyam of 1981 is the seminal section pertaining to the report of the Lokayukt
and Up-Lokayukt. Under sub-section (1), the Lokayukt or Up-Lokayukt after enquiry into the
allegations (which include investigations) and upon satisfaction that such allegation is established, is
required to communicate, by report in writing, his findings and recommendation along with the

relevant documents, materials and other evidence to the competent authority. The competent
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authority, under section 12(2), is to examine the report forwarded to it and intimate, within three
months of the date of receipt of the report, the Lokayukt or Up-Lokayukt, the action taken or
proposed to be taken on the basis of the report. If the Lokayukt or Up-lokayukt is satisfied with the
action taken or proposed to be taken on his recommendations, he shall close the case under
information to the complainant, the public servant and the competent authority concerned while
otherwise, if he considers that the case so deserves, he may make a special report to the Governor
and also inform the complainant concerned (section 12(3)). Also, under sub-section 4, the Lokayukt
and the Up-Lokayukt are to present annually a consolidated report on the performance of their
functions to the Governor. On receipt of the annual report as well as special reports u/s 12(3), the
Governor shall cause a copy together with an explanatory memorandum to be laid before the State

Legislative Assembly (sub-section 6 of s 12).

Section 12-A deals specifically with reports in respect of complaints against the Chief Minister or the
Neta Prati Paksha, which are to be sent by the Lokayukt with his recommendations to the Governor
who shall take such action as he may deem fit or expedient on the report. Further, the said report

and the order passed by the Governor are to be laid on the table of the Legislative Assembly.

3.2.4. Staff of Lokayukt and Up-Lokayukt

Section 13(1) of the Adhiniyam of 1981 enables the Lokayukt to appoint or authorise an Up-Lokayukt
or an officer subordinate to the two to appoint officers and other employees to assist in the
discharge of their functions under the Act. At the same time, sub-section (3) of section 13 also
empowers the Lokayukt or Up-Lokayukt to utilize the services of the Divisional Vigilance Committees
(constituted u/s 13-A), any officer or investigation agency of the state or central government, with
the concurrence of that Government, or any other person or agency. Further, sub-section 4 provides
that the services of officers and employees other than those directly appointed by the Lokayukt
under sub-section (1) cannot be taken back before the expiry of the period of deputation by the

concerned department without prior concurrence of the Lokayukt.

3.2.5. Constitution of Divisional Vigilance Committees

An important recommendation of the Second ARC (2007) is the need for the establishment of a
system of Local Bodies Ombudsman (which could be for a group of districts) to hear complaints of
corruption against local bodies (elected members as well as officials). It further recommended that
the State Panchayati Raj Acts and the Urban Local Bodies Act could be amended to include this
provision, while their overall superintendence should vest in the Lokayukt of the state. The Report
cites the example of ombudsman appointed under the Kerala Panchayati Raj (Amendment) Act,

1999 which conducts investigations in respect of any action involving corruption, maladministration
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or irregularities in the discharge of administrative functions by local self-government institutions, or
by an elected representative or an official working in any local self-government institution and for
the disposal of any complaint relating to such action in accordance with the provisions of the Kerala

Panchayat Raj Act, 1994 (Act No.13 of 1994).

The state of Madhya Pradesh could be regarded as a forerunner in this respect considering the fact
that it had made provisions for the constitution of District Vigilance Committees (DVC) with a similar
objective way back in 1981 through the Madhya Pradesh Lokayukt and Up-Lokayukt Adhniyam, with
such Committees functioning under the administrative control of the Lokayukt (section 13-A(8)). The
District Vigilance Committees were reconstituted as Divisional Vigilance Committees by Amendment
Act No 24 of 2003. Section 13-A (1) of the Adhiniyam of 1981 provides that the state government
may, by notification in the official Gazette, constitute a Divisional Vigilance Committee for each
division (with the government empowered under sub-section 4 to authorize a DVC to have
jurisdiction over another division) consisting of three members out of whom one shall be a retired
Judicial Officer not below the rank of a Civil Judge Class-l or a retired executive officer having
S E LIS N& Sy O Sorkigghot BeBvdzhklraékédf a flass-1 officer of the state government. One of
the members shall be the Chairperson of the Committee, with the said members and Chairperson
being appointed by the state government on the recommendation of the Lokayukt. Qualifications for
the members and the process for appointment are further elaborated in the Madhya Pradesh
Lokayukt and Up-Lokayukt (Divisional Vigilance Committees) Rules, 1995 framed as secondary
legislation under the Adhiniyam of 1981. Every member of the DVC holds office for a term of 3 years

and is eligible for re-appointment for another term not exceeding 3 years (section 13-A (3)).

A DVC under section 13-A (5) is to enquire into a complaint referred to it by the Lokayukt or the Up-
Lokayukt and submit a report to the same. In holding the enquiry, principles of natural justice are to
be observed with the Committee having powers under the Code of Criminal Procedure, 1973 to
summon and enforce the attendance of any person and his examination on oath, requiring the
discovery and production of documents and proof thereof, receiving evidence on affidavits,
requisitioning any public record or copy thereof from any court or office and issuing commission for
examination of witness or documents and such matters as may be prescribed. The procedure for

enquiry is further elaborated in the DVC Rules of 1995 discussed later on.
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3.3. The Madhya Pradesh Lokayukt Evam Up-Lokayukt (Investigation)
Rules, 1982

These Rules have been enacted in exercise of the powers conferred by section 17 of the primary
legislation- the Adhiniyam of 1981, with the objective of regulating or further clarifying the law
related to conducting investigation which has been defined to mean an enquiry or other proceedings
in connection with the complaint, but does not include a preliminary enquiry. It provides details on
aspects like travelling allowance, competent authority, complaints, fees, affidavits, transaction of
business, procedure to be adopted at the investigation and others (the most pertinent of which had
already been discussed in the previous section on the Adhiniyam of 1981). Further, Rule 14 confers
residuary powers to the Lokayukt to regulate through orders all matters not specifically provided for
in the Rules whether incidental or ancillary to these provisions further supplemented by powers to
regulate proceedings and investigations (Rule 15) as well as Rule 17 empowering the Lokayukt or Up-
Lokayukt to issue directions to provide for matters for which no or insufficient provisions have been

made in the Rules and give effect to the provisions of the Act and the Rules.

3.4. The Madhya Pradesh Lokayukt and Up-Lokayukt (Divisional Vigilance
Committees) Rules, 1995

Framed in exercise of the powers conferred under section 17(2) of the Madhya Pradesh Lokayukt
Evam Up-Lokayukt Adhiniyam, 1981, these Rules lay down the essential qualifications for
appointment of the members of the Committee, the selection procedure, and the procedure for
removal of the Chairperson and the DVC members. Accordingly, members of the said Committee
should have a fair record and repute, with no investigation or criminal case involving moral turpitude
as well as departmental enquiry pending against him or for which he had been punished, should be
physically and mentally fit for duty, with no financial or other interest which may possibly affect his

duties.

In the first stage of the selection procedure, as per Rule 3(2)(i), the Collector in consultation with the
District Judge and the SP of the district is to prepare a panel of names of atleast three persons per
post and send the same to the Secretary, Lokayukt. The Lokayukt on receiving the panels is to send
his recommendations to the State Government for appointment under the Adhiniyam of 1981, with
a proviso that the power of the Lokayukt to recommend any qualified person not in the panel for
appointment remaining unabridged (Rule 3(2)(ii)). The state government on the recommendations
of the Lokayukt then appoints the members including the Chairperson of the Committee and notifies

the same in the Madhya Pradesh Gazette.
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Rule 6 lays down the procedure for enquiry into complaints by the Committee as per which the
Chairperson and the members shall enquire into only such complaints, which are forwarded by the
Lokayukt and Up-Lokayukt for enquiry, with the Committee required to submit its enquiry report
within such period as the former may direct. In case the Committee receives a complaint directly,
the Committee shall, without taking any action, forward it to the Lokayukt for further necessary
action. The Lokayukt has administrative control over these committees and may issue instructions

from time to time for smooth and efficient functioning.

The Rules of 1995 also have provisions dealing with honorarium and allowances of the Chairperson
and members of the Committee, the place of meeting of the Committees (with the headquarters

being at the place of the District Headquarters) and other related matters.

Further, under Rule 7, all residuary powers are vested in the Lokayukt who may issue orders from

time to time to regulate all such matters not provided specifically in the Rules.

3.5. The Madhya Pradesh Special Police Establishment Act, 1947

The Madhya Pradesh Special Police Establishment (MPSPE) Act, 1947 originally enacted by the
SNEGOKAES /SYyGNIf t NRPOAYOS yR . SNINE LNE
investigation of certain offence affecting the public administration, for the superintendence and

administration of the said force and jurisdiction of members of the said force in regard to the

AYy@SaGAaraazy 2F (GKS alFrAR 2FFSyO0Saé¢ 6t NBI

contained in the statement of object and reasons, was to give the officers of the special Anti-
Corruption Department of the erstwhile provincial government (who were not in charge of police
station) the same powers of investigation as exercised by station house officers. This is further
reinforced by section 2(2) of the Act which provides that members of the said police establishment
shall have, in relation to the investigation of such offences and arrest of persons concerned, all the
powers, duties, privileges and liabilities which police officers have in connection with the
investigation of offences. A member of the MPSPE or above the rank of a sub-inspector under
section 2(3) exercises the powers of an officer in charge of a police station in the area in which he is

for the time being.

Section 3 of the Act lays down that the state government may, by notifications, specify the offences
to be investigated by the MPSPE. In exercise of the power conferred by this provision, the state
government has through notifications from time to time specified the offences, which include (vide

notification No. No. F, 15(1) (1)-2000-1-10):

(a) Offences punishable under the Prevention of Corruption Act, 1988 (No. 49 of 1988);
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(b) Offences under Section 409 and 420 and Chapter XVIII of the IPC when they are committed,
attempted or abetted by public servants or employees of a local authority or a statutory corporation,
when such offences adversely affect the interests of the State Government or the local authority or

the statutory corporation as the case may be;

(c) Conspiracies in respect of offences mentioned in item (a) and (b) above; and

(d) Conspiracies in respect of offences mentioned in item (a) and (b) shall be charged simultaneously

in one trial under the provisions of CrPC.

Prior to the constitution of the institution of Lokayukt in the state, the MPSPE was attached to the
State Vigilance Commission which changed with the coming into force of the M.P. Lokayukt Evam
Up-Lokayukt Adhiniyam on 14th February, 1982. The State Government by order dated 25th
November 1982 authorized the Lokayukt and Up-Lokayukt to utilize the services of the special police
establishment for conducting enquiries under the said Adhiniyam (retrieved from
http://mplokayukt.nic.in/spe.htm on January 31, 2017). This was reinforced through the MPSPE
(Amendment) Act of 2003 whereby section 4(1) provided that the superintendence of investigation
by the MPSPE shall vest in the Lokayukt. Further, the Lokayukt may call from the Director, SPE
returns and is empowered to issue general directions for regulating practice and procedure of
investigation to be adopted by the SPE (section 4(1)(1-a)). The administration of the SPE, under
section 4(2) of the Act, vests in the DG who shall exercise in respect of the SPE such of the powers
exercisable by him in respect of the police force in Madhya Pradesh as the state government may

specify in this behalf.

The idea of placing the MPSPE under the supervision of the Lokayukt was with a view to making it an

independent investigating agency free from executive influence.

The above provisions of the Act need to be understood in the light of case law on the subject. One of
the main issues for interpretation in a number of cases has been whether the MPSPE constituted
under the Act has power to investigate into offences under the PCA against the employees of the
Central Government (one argument advanced being that since it is under the supervision of the
Lokayukt constituted through a state legislation, its jurisdiction extended only to employees of the
state government). The law on this was laid down by the Madhya High Court in Ashok Kumar
Kirtiwar and another v State of Madhya Pradesh (2001 CrilJ 2785, 2001 (3) MPHT 286) where the
Court held that the SPE has the same powers as any other officer of a regular police force may have
to investigate the offences under the PCA, with the only requirement of the PCA (contained in

section 17) being that Police Officers of certain ranks alone can investigate the offences under the
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Act. The Court relying on an earlier judgement in Khemchand v. Superintendent of Police and

another M. Cr. No. 1497/93 RSOARSR 2y Hnodnt dmppn KSE R GKI G

context of section 4(1) referring to the superintendence of the Lokayukt over the MPSPE) implied
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subordinate to discharge its administrative duties and functions in the manner indicated in the
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should exercise the power as vested in him under the statute and the CrPC and to that extent,
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force or the SPE, is well within its power to investigate the offences of bribery and corruption against

the Central Government employees posted in the state of Madhya Pradesh.

3.6. Application of the Prevention of Corruption Act, 1988

As already discussed in the preceding section, the MPSPE is authorized to investigate offences in the
state under the PCA, 1988. The office of the DG of the MPSPE serves as a police station for
registration of corruption related cases. In line with the provisions of the PCA and the MPSPE Act,
the cases registered under the PCA are investigated by the Investigating Officer of the rank of
Inspector, DSP and SP of the Special Police Establishment, with the report of the Investigating Officer
being scrutinized by the DIG, IG and DG of the Special Police Establishment. As per the procedure
followed, the cases of public servants of the ranks above Class Ill and IV are submitted to the
Lokayukt, who before passing an order gets it further scrutinized by one of the Legal Advisors

(retrieved from http://mplokayukt.nic.in/spe.htm on February 21, 2017). Further action on the part

of the MPSPE is in accordance with the order passed by the Lokayukt. In case of a serving
government servant, the matter is sent for seeking prosecution sanction from the competent
authority under section 19 of the PCA, who is mandated to grant sanction within 3 months (as per

the Supreme Court ruling in the Vineet Narain case).

Here, it may be mentioned that in Madhya Pradesh, post amendment of the Madhya Pradesh Works
(Allotment) Rules in 1988 followed up by order of the Chief Minister dated February 8", 1988, the
power to grant sanction for prosecution of public servants was delegated to the Secretary, Law
Department, Government of Madhya Pradesh. By order dated February 28™ 1998, the state
government further clarified that in the matters of sanction for prosecution, the papers shall be sent
by the Department of Law and Legislative Affairs along with the record to the Administrative
Department for its opinion and the Administrative Department shall give the same within a period of

one month, wherafter, the Department of Law and Legislative Affairs shall take a decision.
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Also, as the case law indicates, the issue of whether the ordinary police have the authority to
investigate into allegations of corruption comes up considering that the MPSPE is specifically
authorized in line with statutory provisions to deal with the same. This issue came up for decision by
the High Court of Madhya Pradesh in State of Madhya Pradesh v. Bheronlal Sharma LAWS (MPH)-
1961-6-3 (retrieved from http://www.the-
laws.com/Encyclopedia/Browse/Case?Caseld=411691362000 on May 1, 2017) where objection was
raised by the defendant Bheronlal Sharma who was prosecuted for offences under the PCA and the
IPC that the investigation in the case was not made by the SPE. The question before the High Court
was whether through the notification issued under section 3 of the MPSPE Act (discussed above),
the state government could take away the powers of the ordinary police to investigate into the said
offences. The Court held that the only provision pertaining to investigations in the PCA (which
consolidated the law on corruption) is section 5-A according to which such offences have to be
investigated either by a DSP or by any other police officer with the order of a Magistrate of the First
Class. It further held that there is nothing in the MPSPE Act or the notifications made thereunder to
indicate that the State Government thereby intended to override the provisions of section 5-A of the

PCA.
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Chapter IV: Institutional Framework for Addressing Corruption in

Madhya Pradesh: Primary Mapping of Functions and Strengths

4.1. Introduction

As already discussed in the previous chapter on the legal framework, state level enactments,
primarily the Madhya Pradesh Lokayukt and Up-Lokayukt Adhiniyam of 1981 and the Madhya
Pradesh Special Police Establishment Act of 1947, provide the statutory basis for the institutional
framework which has been set up in the state for specifically dealing with corruption. In this chapter,
an attempt is being made to understand the broad institutional framework in the state along with

mapping of the primary institutions; their key functions and strengths.

4.2. The Madhya Pradesh Lokayukt and its Respective Wings

As already discussed in the previous chapter, the Madhya Pradesh Lokayukt, replacing the erstwhile
State Vigilance Commission, is the primary institution for checking/ preventing corruption in the
state, which derives its powers and functions from the Madhya Pradesh Lokayukt and Up-Lokayukt
Adhiniyam of 1981. The organisation is headed by the Lokayukt with one or more Up-Lokayukts
whose appointment, powers and functions, tenure etc. are governed by the Adhiniyam of 1981.
Section 13 of the Adhiniyam empowers the Lokayukt to appoint officers and other employees to
assist in the discharge of their functions under the Act. The organisation in its present state has four
functional wings. As per data available on the website of the Madhya Pradesh Lokayukt

(http://mplokayukt.nic.in), these wings are as follows:

4.2.1. The Administrative and Enquiry Section
This section has as its head the Secretary, Lokayukt, who is a senior IAS officer functioning as the
Head of the Department for the entire organisation. He is assisted by 1 Deputy Secretary, 1 Under

Secretary, 1 Accounts Officer and 4 Section Officers in addition to other subordinate staff.

4.2.2. Legal Section

The legal section, as self-evident, deals with legal matters and provides help to the Lokayukt and Up-
Lokayukt in conducting enquiries entrusted to them from time to time. There are 3 sanctioned posts
of Legal Advisors and 1 post of Deputy Legal Officer. On deputation from the High Court, officers of
the rank of District Judge are posted as Legal Advisors and an officer of CJM rank is posted as Deputy

Legal Advisor.
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4.2.3. Technical Cell

The Technical Cell of the Lokayukt deals with work of a technical nature headed by the Chief
Engineer under whom there are 3 Executive Engineers (1 each from Water Resources, Public Works
and Public Health Engineering Department respectively). There are also 6 Assistant Engineers and 4

Technical Assistants.

4.2.4. Divisional Vigilance Committees

The primary Adhiniyam of 1981 as well as the specially constituted Madhya Pradesh Lokayukt and
Up-Lokayukt (District Vigilance Committees) Rules, 1995 provide for the constitution of DVCs.
Following an amendment in 2003, these were made into Divisional Vigilance Committees. As of
2013, DVCs were functional in the following divisions: Bhopal, Indore, Jabalpur, Sagar, Gwalior and
Rewa (31st Annual Report of the Lokayukt for 2012-13 published in 2014). Also, as per this Annual
report, during the year 2012-13, all the DVCs together had 124 complaints forwarded for enquiry out
of which enquiry could be completed and report sent to the Lokayukt in 54 cases while the others
remained pending. As of April 2017, it could be learnt from the office of the Lokayukt that these
DVCs are not being able to function at their optimum level owing to difficulties in recruiting
members and ill-staffing. While Bhopal, Indore, Gwalior, Jabalpur and Ujjain were functional at that
time, Sagar DVC was not being able to function properly owing to resignation of member while Rewa
DVC was to be revived very soon. At the same time, these DVCs are also greatly constrained by lack

of proper infrastructure and have IT needs which are unaddressed.

As per media reports (and also corroborated from staff at the Lokayukt office in April, 2017), special
DVCs have been constituted in the state under the Adhiniyam of 1981 in 2013 with the twin
objectives of speedy disposal of public complaints and with the objective of ensuring transparency in
implementing MNREGA projects in the state, popularly known as MNREGA Lokpals. Ten such
Committees were constituted and chairpersons and members appointed in February 2013 (retrieved
from
http://dnasyndication.com/showarticlerss.aspx?nid=hzCazimyTE6zp7zhYMdBJYhy3UVQtiQSQhSFaG
OHghE= on March 7, 2017).
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4.3. The Madhya Pradesh Special Police Establishment

The MPSPE which has the legal mandate for conducting investigations into corruption cases is
headed by the DG of Police who is an IPS officer of the rank of ADG of Police or DG of Police. In the
field, there are 7 divisional offices- at Bhopal, Indore, Ujjain, Gwalior, Sagar, Jabalpur and Rewa
respectively which are headed by a SP each. The total sanctioned strength of the MPSPE as of
December 2016 (retrieved from
http://mplokayukt.nic.in/Sanctioned%20Strength%20Vacancy%20Position.pdf on March 7, 2017) is

as under:

Post Sanctioned Filled Up
posts
DG 01 01
ADG 02 01
S.P. 07 07
Deputy Director | 04 02
Prosecution
Special Public | 05 05
Prosecutor
D.S.P. 33 20
Inspector 51 40
Sub-Inspector 06 02
Head Constable | 26 24
Constable 99 87
Court Moharir 56 14
Constable Driver | 10 10

Figure 1: Strength of the MPSPE (as of December 2016)

Source: Website of Lokayukt, Madhya Pradesh

4.4. Other Key Actors

While the above constitute the primary institutional framework in the state which has the exclusive
mandate backed by statute to combat corruption, there are also other key actors involved. With the
onus on respective government departments to take action against corrupt officials on the basis of
the report of the Lokayukt and after conducting disciplinary proceedings in line with the principles of
natural justice, they are key actors in addressing the problem of corruption in the state. By virtue of

their key roles in granting sanction for prosecution under the Prevention of Corruption Act of 1988,
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the Department of Law and Legislative Affairs and the General Administration Department
contribute substantially towards ensuring that sanction is granted expeditiously and within the

mandated time-lines.

Also, considering that corruption in the present day assumes complex forms and intertwined with
economic offences such as tax evasion, fraud, scam, money laundering, the EOW, Madhya Pradesh
or what was formerly known as the State Economic Offences Inspection Bureau is an important
investigative agency of the state (modelled on the CBI) whose jurisdiction extends to investigation of
cases under the PCA in addition to other specific 'economic offences' or crimes. With its
headquarters at Bhopal, the EOW is headed by the DG (who is an IPS Officer) and assisted by the
Inspector General, Deputy Inspector General and Assistant Inspector General. The EOW has in total 5
units, these being the Bhopal unit (Bhopal and Hoshangabad zones); Indore Unit (Indore, Khargone
and Ujjain, Ratlam zones); Gwalior unit (Gwalior and Chambal zones); Jabalpur zone (Jabalpur,
Chindwara, Balaghat, Sagar, Chatarpur zones) and Rewa Unit (Rewa and Shahdol zones) (retrieved
from http://sbieomp.nic.in/DepSetup.htm on March 8, 2017). The EOW also has Law Officers
(Deputy Director Prosecution), District Prosecution Officers and Assistant District Prosecution
Officers for legal advice and prosecution in the courts. Owing to the complexity of the offences that
the EOW handles, the EOW ensures that its staff members are specially trained particularly in
tracking bank and electronic transactions and in detecting fraud etc. At the same time, it could be
learnt in interview with the DG, EOW Shri Vijay Yadav (on May 3, 2017) that the EOW operates on

only about 50% of its sanctioned strength.

Also, as already discussed in the preceding chapter, the fact that the MPSPE has the main mandate
of investigating into corruption offences doesn't deprive the ordinary police establishment of
jurisdiction over the same (as evident from pronouncements of the High Court). However, it could
be learnt from interviews with top functionaries that corruption related complaints are normally
transferred by the ordinary police to either the EOW or the SPE, with the latter two entities also

transferring cases to each other depending on the offence involved.

Here, it may be reiterated that corruption cases under the PCA are triable only by Special Judges.
The State of Madhya Pradesh has gone one step further in enacting the Madhya Pradesh Vishesh
Nyayalaya Adhiniyam of 2011 empowering the state government to establish as many special courts
as possible for speedy trial of corruption cases. As of 2016, there are about 53 special courts in
which trial of such offences is being conducted in the state (retrieved from
http://mplokayukt.nic.in/courtcases.pdf on March 8, 2016). These courts are, however,

characterized by considerable pendency of cases as discussed in the following chapter.
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4.5. Some Highlighted Shortcomings of the Institutional Framework

Despite the existence of a specifically dedicated institutional framework in the state which has
statutory backing, it has been emphasized that the 'under-staffing' of the Lokayukt considering the
high volume of complaints it entertains poses an impediment towards its effective performance. At
the time of the study, the post of Lokayukt was vacant with 1 post of Up-Lokayukt also lying vacant.
The sanctioned strength is quite low and has not been increased with time and increase in the
volume of complaints, while vacancies are also not filled-up expeditiously ("Important
Recommendations Made to the State Government to Make the Institution More Effective",
http://mplokayukt.nic.in/Important_Recommendations_to_make_Institution_more_effective.pdf,
retrieved on March 9, 2017). Also, it has been pointed out that except for Class lll and Class IV staff,
the power of appointment to various posts of the organisation rests with the executive and these
posts are filled up from among government servants who are repatriated to their parent department

after a particular number of years have elapsed (ibid.).

Considering the arduous nature of the work and the substantial investments towards specialized
skills and training involved, it has been pointed out that the Lokayukt needs permanent staff of its
own. At the least, there is need for a provision whereby no person can be posted in or withdrawn
from the organisation without the concurrence of the Lokayukt (ibid.). In the opinion of the present
Up- Lokayukt Hon'ble Justice U.C. Maheshwari (interview with the author on April 21, 2017), the
institution requires for its optimum functioning atleast its total sanctioned staff. Further, he also
stressed on the need for ensuring continuous training of the Lokayukt staff also suggesting that a

Training Academy for the Lokayukt could go a long way in ensuring its effectiveness.

Also, considering the huge volume of complaints handled by the organisation every year and also
from all over the state, it is imperative that it has state of the art IT facilities (and also the units at

the divisional level) and an online system of registration of complaints for better effectiveness.

Also, as some reports indicate, officers of the Lokayukt, especially those of the MPSPE who
investigate cases against public servants in very high positions fear victimization when they go back
to their parent cadre. As a result, there is some reluctance to join the MPSPE resulting in vacancies
not filled for considerable lengths of time (Order of the Lokayukt in Criminal Contempt No. 01 of
2007 dated 11/10/2007). Many officers on being posted to the Lokayukt, it is alleged, successfully
make efforts to get their posting orders cancelled and also challenge their postings in Court on the
ground that the posting was without their consent ("Important Recommendations Made to the State
Government to Make the Institution More Effective", op.cit.). Realizing the need to incentivize

competent persons to join the organisation, a recommendation was sent by the Lokayukt to the
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state government vide letter no. 998/Estt.Lokayukt/2007/ dated 29.1.2007 for special pay/
deputation allowance for government servants serving in the Lokayukt, which was accepted and slab
wise special pay upto the rank of Deputy Inspector General of SPE sanctioned vide Order No. F-

4(1)/2005/1-10, dated 27.12.2007 of GAD.
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Chapter V: Effectiveness of the Institutional Framework in Dealing

with Corruption: Performance over the Years

5.1. Introduction

As already discussed in the previous chapters, the state of Madhya Pradesh has in place a legal and
institutional framework for dealing with corruption offences, as defined under the overarching
national enactment-the Prevention of Corruption Act of 1988. In this chapter, we will rely on data
available from the Madhya Pradesh Lokayukt website as well as the Annual Reports of the same to
assess the performance of the institutional framework in terms of the functions which it is mandated
to perform under the legislation enacted for the purpose. The data is available from 1982 (when the
Lokayukt first started entertaining complaints) upto 2014, that is for 32 years. However, year-wise
data is available only from 2001-02 while we have the aggregate for the period from 1982 to March
2001. The analysis is also informed by select data made available by the Lokayukt office for the year
2016 upto March 2017. As discussed in the preceding chapter, while a number of entities have an
important role to play in addressing corruption, our analysis will be primarily confined to addressing

the following as per the primary legal enactments:

(1) Complaints handled by the Lokayukt and their disposal

(2) Cases recommended for Departmental Enquiry and their resolution

(3) Cases investigated and action taken by the MSPE including prosecution

(4) Trials and convictions in corruption cases

5.2. Complaints Handled by the Lokayukt and their Disposal

Right from the time the Lokayukt was constituted in 1982, the volume of complaints handled has
been quite high with an average of more than four thousand cases every year, with about 1,35,198
received till 2013-14. Complaints received at the Lokayukt are screened at a preliminary level and
only those filed which have merit and are admissible as per the law laid down. This process brings
down the filed complaints at the Lokayukt to an average of about 2,860 complaints per year (the
total number of complaints filed after preliminary examination from 1982 to 2014 is 91535 as
against a total of 135198). Of these complaints, a very small number is finally registered for enquiry,
as Table 1 below indicates. Here, it may be mentioned that 'enquiry' as defined in explanation

provided to section 7 of the Adhiniyam of 1981 clarifies that enquiry as conducted by the Lokayukt
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and Up-Lokayukt includes investigation by the police agency put at the disposal of the former. This is
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1982 discussed earlier as any enquiry or other proceedings in connection with the complaint but
does not include a preliminary enquiry. In all, till 2014, 25244 complaints have been registered for
enquiry as per procedure laid down in the law (which constitutes a mere 18.67% of the total
complaints received). At the same time, if we look at the pendency of complaints over the year, it is
remarkably low considering the volume handled. Thus, from table 1 as well as from Figure 2, an
inference can be drawn that the Lokayukt while handling a large volume of complaints has been able
to dispose them quite expeditiously at the complaints level though it remains to be seen how the
registered complaints are finally handled, which is to be discussed in detail as the chapter
progresses. It is also a surprising finding that despite the huge volume of complaints handled,
complaints registered for a formal enquiry under the existing law are considerably less which may be
attributed to the untenable nature of the complaints. In interview with Hon' Justice U.C.
Maheshwari, Up-Lokayukt, Madhya Pradesh on April 21, 2017, it could be learnt that a large number
of complaints received by the Lokayukt are not accompanied by affidavits or are sent anonymously-
while all efforts are made to admit complaints even when they are not in proper format, most

complaints still remain inadmissible as per the law.
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Period Pendency [ Complaints |Total No. of| Complaints |Complaints| Complaints
at the received |complaints| filed after | registered | pending at the
beginning | during the preliminary | for enquiry | end of the year
of the year year examin
ation
14.2.1987 762 83613 84375 53651 16121 38
to
31.3.2001
2001-02 38 3215 3253 1778 840 69
2002-03 69 3168 3237 1664 826 121
2003-04 121 2577 2698 1287 651 119
2004-05 119 2887 3006 1801 525 173
2005-06 173 3126 3299 2065 598 161
2006-07 161 3299 3460 3035 318 107
2007-08 107 4013 4120 3466 625 18
2008-09 18 3548 3566 3088 448 11
2009-10 11 3616 3627 2943 663 07
2010-11 07 4407 4414 3547 834 25
2011-12 25 4923 4948 3987 894 56
2012-13 56 6135 6191 5206 857 116
2013-14 116 4888 5004 3917 1044 33
Total - 133415 135198 91535 25244 -

Table 1: Complaints received and registered for enquiry by the Lokayukt (from 1982-2014)

Source: http://mplokayukt.nic.in/StatisticalReportl.pdf (retrieved on March 15, 2017)
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Figure 2: Complaints received and registered for enquiry by the Lokayukt
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The picture, however, is a little different when we look at the trajectories of cases which have been
registered for enquiry in the Lokayukt. A look at Table 2 and Figure 3 indicates that there have been
some variations over the years in the number of registered cases starting off with about 840 cases
registered in 2001-02 which came down considerably since 2004-05 with the lowest number of
registered cases in 2006. However, there has been an upward trend since 2010-11 with the highest
number of registered cases in a single year in 2013-14. While looking at the disposal of registered
cases, one notices an almost consistent pattern over the years with an average of around 1100 cases
disposed every year though there are certain years (2009-10, 2010-11) which shows a very high

disposal of cases with 2192 and 2345 cases disposed respectively.

While it is very difficult to pinpoint the exact cause behind such a spurt in registration and disposal
of cases from around 2009 onwards, a tentative surmise may be made that this may be attributed to
the leadership during that time with a focus on bringing to book "not only the highly placed public
servants but also those who compel the general public to grease their palms to do their routine
works at local level" (28th Annual Report of the Madhya Pradesh Lokayukt and Up-Lokayukt for
2009-10). Around this time, an initiative was started by the Lokayukt to hold camp offices at
different divisional and district headquarters for effective redressal of complaints which yielded
encouraging results (ibid.). A similar phenomenon is observed by Narayana et. al (2012) in their
study on understanding the performance of the Karnataka Lokayukt where it was found that

institutional leadership has a significant impact on the agency's performance.
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Thus, it is evident that despite the considerable volume of complaints entertained, sizeable efforts
are invested in disposing of complaints and registering only those that are tenable complaints. The
registered cases are also sought to be disposed of expeditiously as indicated by the fact that a
sizeable chunk of these cases are disposed off each year. Also, while a considerable volume of
registered cases remain pending in any particular area, figure 3 below projects a heartening picture
that despite increasing number of new cases added to the work load every year, the pendency has
come down considerably over the years. Here too, 2009-10 and 2010-11 are remarkable years

where high volume of disposed off cases has reduced pendency considerably.

Period Cases pending at Cases Cases Cases pending
the beginning of registered disposed of at the end of
the year during the year| duringthe the year
year

2001-2002 3432 840 1023 3437
2002-2003 3437 826 1130 3133
2003-2004 3133 651 946 2838
2004-2005 2838 525 1040 2323
2005-2006 2323 598 1135 1786
2006-2007 1786 318 315 1789
2007-2008 1789 625 500 1914
2008-2009 1914 448 833 1529
2009-2010 1529 663 2192 681
2010-2011 1511 834 2345 626
2011-2012 1719 894 906 1707
2012-2013 1707 857 910 1654

Table 2: Disposal and pendency of cases registered for enquiry at the Lokayukt

Source: http://mplokayukt.nic.in/StatisticalReport2.pdf (retrieved on March 15, 2017)
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Figure 3: Disposal and pendency of cases registered for enquiry at the Lokayukt

5.3. Cases Recommended for Departmental Enquiry and their Resolution

As per section 12 (1) and (2) of the Adhiniyam of 1981, the Lokayukt or Up-Lokayukt, post the
enquiry and after the allegation is established, sends his recommendations to the competent
authority (the respective Department in most cases) who is required to take action on the basis of
the report within three months. The competent authority/ department has the authority to impose
two kinds of penalties- minor and major after conducting disciplinary proceedings or enquiry in sync
with the principles of natural justice and under the respective Service Rules. The table below shows
year-wise from 2001-02 to 2013-14 the cases in which the departmental action has been initiated on
the recommendations of the Lokayukt and the number of public servants (gazetted and non-

gazetted) subject to penalties under the Service Rules.
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Period No. of cases Number of public servants punished
Gazetted Non-Gazetted Total

2001-2002 94 63 60 123
2002-2003 90 66 73 139
2003-2004 67 37 56 93
2004-2005 111 104 101 205
2005-2006 121 106 109 215
2006-2007 79 87 127 214
2007-2008 82 76 56 132
2008-2009 78 74 87 161
2009-2010 41 36 46 82
2010-2011 138 138 102 240
2011-2012 54 58 56 114
2012-2013 a7 55 61 116
2013-2014 24 21 44 65
TOTAL 1026 921 978 1899

Table 3: Departmental action on the recommendation of the Lokayukt

Source: http://mplokayukt.nic.in/StatisticalReport8.pdf (retrieved on March 20, 2017)
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Figure 4: Total number of public servants punished post departmental action on the

recommendation of the Lokayukt

While the above data on departmental action indicates that a sizeable number of cases are subject

to departmental action every year and penalties meted out as per procedure laid down in the
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Service Rules, yet, there are a number of cases of pendency with respect to departmental action, as
the table below indicates. Table 4 indicates the departments which have high pendency of cases
which are delayed. As the table shows, the Public Works Department has 71 cases pending with
more than 77% of its cases pending for more than 3 years with 17 cases pending for more than 10
years. Such delays may translate into cases where departmental action can no longer be initiated
owing to the fact that the public servants may have retired from service during this period, as
evident in data made available on the Lokayukt website

(http://mplokayukt.nic.in/Cases_DE_could_not_be_initiated.pdf, retrieved on March 20, 2017).

Department Pendency Total

Less than | 3 1-3year | 3-5year | 5-10 more

3 months | months-1 years than 10

year years

Public Works | 02 04 10 12 26 17 71
Department
Water 01 - 09 08 05 05 28
Resources
Department
Public Health | 01 02 01 04 05 01 14
Engineering
Urban - 02 04 07 09 05 27
Development
and Housing
Department
Panchayat 01 - - 02 06 01 10
and Rural
Development

Table 4 : Pendency with respect to departmental action on Lokayukt's recommendation

Source: http://mplokayukt.nic.in/case_dade_engq.pdf (retrieved on March 20, 2017)

5.4. Cases Investigated and Action Taken by the MSPE including
Prosecution

The MPSPE, as already discussed in the preceding chapters, has the special legal mandate to conduct
investigations and prosecute for offences under the Prevention of Corruption Act. Table 5 indicates
the performance of the MPSPE in terms of the cases registered under the PCA and disposed by it

since 2001-02. Figure 5 further shows that disposal rate has been quite high despite the high
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registration of cases. Disposal involves either submission of closure report to the Court in cases
where the allegation could not be substantiated through the investigation and in cases where the

allegation is established, the prosecution process must be commenced with the filing of chargesheet

in court.

Period Registered Disposed  of No. of cases in No. of cases
cases under | cases which closure in which
the PCA report submitted chargesheet

to the Court has been filed
in the Court

2001-2002 188 160 27 133

2002-2003 213 159 37 122

2003-2004 201 206 42 164

2004-2005 74 333 20 313

2005-2006 35 79 11 68

2006-2007 33 101 05 96

2007-2008 56 72 03 69

2008-2009 49 40 01 39

2009-2010 101 63 03 60

2010-2011 152 65 01 64

2011-2012 277 97 04 93

2012-2013 354 184 03 181

2013-2014 708 317 09 308

TOTAL 2441 1876 166 1710

Table 5: Cases registered and disposed of by the MPSPE
Source: http://mplokayukt.nic.in/StatisticalReport3.pdf (retrieved on March 22, 2017)
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Figure 5: Cases registered and disposed off by the MPSPE

As legally mandated, sanction for prosecution of the public servant has to be obtained from the
competent authority, without which a chargesheet cannot be filed by the MPSPE in court. Table 6
below indicates that out of a total 3847 cases sent for prosecution sanction, in case of more than
90% cases, sanction has been received which is quite a positive achievement. However, pendency of
such cases beyond the legal requirement to grant sanction within three months needs to be
addressed. From Figure 6, it can be observed that while pendency has gone down substantially from

2004-05 till about 2011-2012, there has been some increase in the subsequent years.
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Period

Cases sent for

Cases in which

Cases in which

Cases pending at

prosecution prosecution sanction is the end of the
sanction sanction refused year for
received prosecution
sanction

14.02.82 to 2160 2033 26 370
31.03.2001

2001-2002 147 142 2 83
2002-2003 173 108 3 148
2003-2004 186 198 5 136
2004-2005 155 225 13 41
2005-2006 83 42 09 73
2006-2007 36 70 24 10
2007-2008 22 14 05 13
2008-2009 23 16 - 15
2009-2010 50 45 06 14
2010-2011 63 52 05 20
2011-2012 137 91 20 49
2012-2013 238 164 12 111
2013-2014 374 300 04 181
TOTAL 3847 3500 134 -

Table 6: Cases for prosecution sanction by competent authority

Source: http://mplokayukt.nic.in/StatisticalReport5.pdf (retrieved on March 22, 2017)
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Figure 6: Cases pending at the end of the year for prosecution sanction
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The MPSPE is also empowered under the PCA to carry out raids and seize assets under section 13(1)
of the PCA where the public servant possesses pecuniary resources or property disproportionate
to his known sources of income. Table 7 below indicates the quantum of disproportionate assets
seized by the MPSPE since 2001. The table and also figure 7 indicates a jump in the value of
property seized from around 2008-09 with a staggering rise in 2011-12. It is also quite
substantial for the years 2012-13 and 2013-14 which while being indicative of the efficiency of
the MPSPE also highlights the magnitude of the problem in the state. However, the number of
raid cases is quite low, with the highest number of raids taking place during the period from
2010 to 2013 which has further gone down as per the latest figures from of the office of the
Lokayukt. If we look at the kind of cases being investigated by the MPSPE during the period from
28/06/16 to 28/02/17 (as evident from data made available by the Office of the Lokayukt), cases of
disproportionate assets are comparatively lower (15 cases out of total 234 cases or 6.4%) as

compared to 147 trap cases (62.8%) and 72 cases related to abuse of official position (30.8%).

Period Registered | Value of the Property
Cases seized/found
(In Rupees)
2001-2002 22 138825150
2002-2003 31 216300861
2003-2004 17 85595999
2004-2005 04 17976580
2005-2006 03 882567
2006-2007 01 206544
2007-2008 03 5363428
2008-2009 02 22799324
2009-2010 23 311704146
2010-2011 31 399178859
2011-2012 41 1068049503
2012-2013 30 756295015
2013-2014 17 445926975

Table 7: Value of disproportionate assets seized by MPSPE
Source: http://mplokayukt.nic.in/StatisticalReport4.pdf (retrieved on March 22, 2017)
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5.5. Trials and Convictions in Corruption Cases

As provided for under the PCA, cases of corruption are triable only by special judges. Table 8 shows
the pendency level of these cases in the courts of the special judges (where chargesheet has been
filed by the MPSPE), with about 1059 cases pending in different courts of the state (list of pending
cases in different courts as of 30.11.2006 is contained in Table 9). Also, as evident from Table 8, if we
look at the convictions achieved in cases where chargesheet has been filed by the MPSPE, the overall
percentage since the time the Lokayukt started functioning (that is 1982) upto 2014 is about 34.6%.
However, overall, the acquittals have been quite high (at about 38.6% of the total number of cases

where chargesheet has been filed in court) .
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Period No. of cases | Conviction Acquittal | Discharged Cases

in which pending in

chargesheet the Court
has been
filed in the
Court by
MPSPE

14.2.82 to 2202 556 880 77 4289
31.3.2001
2001-2002 133 42 46 4 455
2002-2003 122 34 40 5 496
2003-2004 164 51 64 8 537
2004-2005 313 62 92 5 691
2005-2006 68 96 80 8 575
2006-2007 96 169 86 15 401
2007-2008 69 82 49 15 320
2008-2009 39 43 33 31 252
2009-2010 60 20 18 07 265
2010-2011 64 23 22 10 285
2011-2012 93 52 34 06 286
2012-2013 181 48 26 04 389
2013-2014 308 77 41 04 573
TOTAL 3912 1355 1511 199 -

Table8: Status of cases in which chargesheet has been filed by MPSPE

Source: http://mplokayukt.nic.in/StatisticalReport3.pdf (retrieved on March 22, 2017)
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Figure 7: Overall status of cases (from 1982-2014) in which chargesheet has been filed in Court

S.No. Court of the Special Judge Cases Pending
1. Special Judge Bhopal 175
2. Court of the ACIM, Bhopal 01
3. Special Judge Hoshangabad 11
4. Special Judge Harda 02
5. Special Judge Rajgarh 15
6. Special Judge Raisen 23
7. Court of the CJM, Raisen 01
8. Special Judge Sehore 14
9. Special Judge Vidisha 18
10. Special Judge Betul 11
11. Special Judge Ujjain 41
12. Special Judge Ratlam 23
13. Special Judge Shajapur 12
14. Special Judge Neemach 06
15. Special Judge Mandsaur 16
16. Special Judge Dewas 15
17. Cases transferred to Special Judge, Indore | 08
from Ujjain

18. Special Judge Jabalpur 26
19. Special Judge Seoni 17
20. Special Judge Narsingpur 09
21. Special Judge Katni 15
22. Court of the CJM, Katni 01
23. Special Judge, Mandla 11
24, Special Judge, Chindwara 23
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25. Court of the CJM, Seoni 01
26. Special Judge Dindori 06
27. Special Judge Balaghat 17
28. Special Judge Gwalior 33
29. Special Judge Datiya 04
30. Special Judge Morena 19
31. Special Judge Shivpuri 10
32. Special Judge Bhind 14
33. Special Judge Ashok Nagar 01
34, Special Judge Guna 10
35. Special Judge Indore 104
36. Special Judge Khargone 31
37. Special Judge Khandwa 10
38. Special Judge Dhar 40
39. Special Judge Barwani 20
40. Special Judge Alirajpur 05
41 Special Judge Jhabua 22
42. Special Judge Rewa 40
43, Court of Magistrate First Class Rewa 04
44, Special Judge Satna 31
45, Special Judge Siddhi 15
46. Special Judge Shahdol 13
47. Special Judge Umariya 05
48. Special Judge Singrauli 06
49, Special Judge Annupur 04
50. Special Judge Sagar 38
51. Special Judge Chattarpur 30
52. Special Judge Tikamgarh 06
53. Special Judge Panna 07
54, Special Judge Damoh 19
Total 1059

Table 9: Corruption cases presently pending in special courts of Madhya Pradesh

Source: http://mplokayukt.nic.in/courtcases.pdf, retrieved on May 8, 2017

In conclusion, it may be said that despite many challenges and constraints such as the sheer volume
of complaints, shortage of staff etc., the institution of the Lokayukt has over the years consistently
addressed the menace of corruption. In interview with the Hon'ble Lokayukt Justice U.C.
Maheshwari in April, 2017, it could be leant that the situation has considerably improved in recent
times. Data for the period from June 29, 2016 till 31/03/2017 as obtained from the Office of the

Lokayukt regarding the cases of the MPSPE is presented in Table 10.
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Description Number
310
Cases awaiting prosecution sanction
327
Cases in which prosecution sanction has been granted
322
Cases in which chargesheet has been filed in court
61
Cases where chargesheet is yet to be filed
543
Total number of pending criminal cases
287
Number of cases pending at preliminary enquiry stage
90
Number of cases in which guilty has been convicted

Table 10: Status of cases of the MPSPE from June 29, 2016 to March 31, 2017
Source: Data obtained from the Office of the Lokayukt on April 21, 2017

Also, data obtained from the office of the Lokayukt showed that the conviction rate has gone up

substantially in the last few months at the time of the study (28.06.16-28.02.17) to a overwhelming
80%.
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Chapter VI: Conclusion and Recommendations
The detailed analysis in the preceding chapters on the legal and institutional framework of Madhya
Pradesh to combat corruption leads one to conclude that there exists a robust framework with
enabling legal provisions and which has proved its effectiveness in addressing corruption in the state
over the years. At the same time, the findings of the study have been to the effect that considering
the huge volume of complaints dealt and the fact that corruption in the present day comes
intertwined with other complex economic crimes, there is some space for reform in the existing legal
and institutional framework which needs to worked upon in order that the state of Madhya Pradesh

is able to realize its avowed policy of zero tolerance towards corruption.

A key few recommendations emanating from the findings of the study (with inputs from key

functionaries) are as below:

(1) Legal provisioning to strengthen suo moto filings- The institution of Lokayukt is primarily
complaint driven though the enactment keeps open the scope for an enquiry on the basis of "other
information" (or suo moto action). In interview with the present Up-Lokayukt Hon'ble Justice U.C.
Maheswari on April 21, 2017, it could be learnt that suo moto filings are on the rise, with the
institution taking cognizance of reports in the media to commence enquiries. However, this 'vague'
provision in the legislation may be better worded and given stronger legal teeth on the lines of
Karnataka which brought about the same through amendments in the Karnataka Lokayukt Act of
1984. After amendment, section 9 (3)(a) states that the Lokayukt or Up-Lokayukt may propose to
conduct any investigation 'initiated suo moto' by him and he may forward the opinion recorded by
him to initiate the investigation to the public servant and the competent authority concerned. A

similar amendment in the Adhiniyam of 1981 may be considered.

(2) Enabling provisions for complaints in 'good faith'- An issue which emerged during the study was
the need to ensure that complainants do not face undue harassment and victimization. To ensure
this, changes are needed both in terms of legal provisioning and changes in processes. The existing
provision in the Adhiniyam of 1981 needs to be amended to ensure that fear of persecution does
not deter complainants from coming forward. A cue may be taken from the central enactment-the
[ 3] ! 0GZ Hnmo 6KSNB GKSNB A& | LINR @etbas@)E SY LI A Y
WD22R FIFIAGKQ A& RSTFAYSR Fa Iy |OG o0StASOSR 2N R
and sense of responsibility or by mistake of fact believing himself justified by law under section 79 of

the IPC (explanation to section 46(6)). Further, the punishment under the Adhiniyam of 1981 is far
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more onerous than that prescribed in the central legislation which is simple not rigorous

imprisonment which may extend to one year though the fine is higher extending to one lakh rupees.

Amendment to the legal provisioning needs to be backed up by certain changes to the present
procedure in laying a trap case by the MPSPE where the complainant is to arrange the trap money
himself. This money becomes case property and cannot be refunded to the complainant until the
judicial proceedings are concluded (which usually takes considerable time) and causes economic
hardship to the complainant. This serves as a great deterrent for complainants to come forward with
genuine complaints. A suggestion had been mooted by the Lokayuk organisation for the creation of
a fund by the state government from which an amount equal to the amount of the bribe is paid to
the complainant and the trap money when it is returned by the court on the conclusion of the
judicial proceedings is deposited in the fund. Such a proposal merits a closer look at in order to

ameliorate the hardship of the complainants.

(3) Ensuring timely prosecution sanction- As attested to by the findings of the study, a serious
problem encountered by investigative agencies at the national level while conducting investigations
into alleged offences under the PCA is the timely grant of prosecution sanction by the competent
authority. As a result of the Supreme Court verdict in Vineet Narain v. Union of India, a time limit of
three months was fixed for grant of sanction. The CVC is the authority at the national level to review
the progress of applications pending with the competent authorities for sanction of prosecution
under the PCA. At the same time, this problem is sought to be circumvented through the provisions
of the L&L Act, 2013 under which a three member Bench of the Lokpal is to consider every report of
the investigative agency and after obtaining the comments of the competent authority and the
public servants, grant sanction to its Prosecution Wing or concerned investigating agency to file
charge-sheet or direct the closure of report before the Special Court or direct the competent
authority to initiate departmental proceedings against the public servant. It remains to be seen how
these provisions will be implemented once the Lokpal starts functioning. At the state level, as the
study shows, while prosecution sanction is granted in 90% of the cases, timely grant of the same

needs to be ensured.

Here, one may examine the initiative of the state of Karnataka which has tried to address this
problem through legal reform. Section 14 of the Karnataka Lokayukt Act of 1984 has tried to address
this problem to the effect that "...if after investigation into any complaint the Lokayukt or an
Upalokayukt is satisfied that the public servant has committed any criminal offence and should be
prosecuted in a court of law for such offence, then, he may pass an order to that effect and initiate

prosecution of the public servant concerned and if prior sanction of any authority is required for
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such prosecution, then, notwithstanding anything contained in any law, such sanction shall be
deemed to have been granted by the appropriate authority on the date of such order". Taking a cue
from this provision of the Karnataka Lokayukt legislation, the Madhya Pradesh Lokayukt had put
forth a proposal for an amendment to the Adhiniyam of 1981 on similar lines (retrieved from
http://mplokayukt.nic.in/Important_Recommendations_to_make_Institution_more_effective.pdf on
March 1, 2017).As put forth by the Hon'ble Lokayukt (ibid.), when investigation has been conducted
by a special agency such as the MPSPE which is free from executive influence and whose work is
supervised by the Lokayukt and the report of the Investigative Officer examined by the Public
Prosecutor, DIG, IG and DG of SPE, the Legal Advisor of the Lokayukt (a member of the higher judicial
service on deputation) and thereafter by the Lokayukt, there would hardly be any case where on
objective consideration of the material on record, the competent authority would come to a

decision other than that reached by the Lokayukt.

The feasibility and legal tenability of a similar provision in the context of Madhya Pradesh would
need a thorough evaluation and consensus among the key stakeholders as to the best course of
action. However, at the least, it is necessary that the state government should initiate a mechanism
at the appropriate level whereby pendencies are regularly monitored and steps taken to expedite

the same.

(4) Ensuring proper prosecution in court and judicial reforms- Another problem as pointed out by
the Lokayukt (ibid.) in its "Important Recommendations to Make the Lokayukt More Effective" is that
the prosecution of corruption cases in court by the government has not been very effective.
Ensuring effective prosecution in court is also a matter of great urgency for other investigative
agencies such as the EOW. To ensure better prosecution of the cases of the MPSPE, the Lokayukt

proposed an amendment to the Adhiniyam of 1981 which is as follows:

"Section 1(c): Notwithstanding anything contained in any other law, the superintendence of

prosecution of cases initiated by the Special Police establishment shall vest in the Lokayukt..."

A provision like this will ensure that cases of corruption are expeditiously disposed of and taken to
their logical end and the guilty convicted. This will, of course, have to be backed by judicial reforms
and the special courts in which cases of corruption are tried rendered more effective. An empirical
analysis of the performance of the Karnataka Lokayukt shows that any anti-corruption agency, no
matter how powerful, that is oriented towards criminal conviction is bound to fail in the absence of
judicial reforms (Narayana et al., 2012). Madhya Pradesh taking cognizance of the need for speedy

trial of offences under the PCA of 1988 has taken a step in the right direction by bringing forth a
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legislation- the Madhya Pradesh Vishesh Nyayalaya Adhiniyam of 2011 (M.P. Act No. 8 of 2012)
empowering the state government to establish, by notification, as many special courts as it may

consider adequate (Section 3(1)) and also to enable confiscation of properties.

(5) Addressing delays in departmental proceedings- As per the provisions of the Adhiniyam of 1981,
the Lokayukt or Up-Lokayukt after enquiry into the allegations, makes a report in writing and offers
recommendations to the competent authority with the latter required to intimate the former within
three months about the action taken or proposed to be taken on the basis of the report. However,
as pointed out by the Lokayukt (ibid.) and also attested to by several cases (retrieved from
http://mplokayukt.nic.in/Cases_DE_could_not_be_initiated.pdf on April 5, 2017), owing to delays in
departmental proceedings, public servants have retired before chargesheet could be filed on them.
Erstwhile Andhra Pradesh has addressed this problem through a legal provision-Section 12 (2) of the
Andhra Pradesh Lokayukt and Upa-Lokayukt Act, 1983 which states that "the competent authority
shall examine the report forwarded to it under sub-section (1) and without further enquiry take
action on the basis of the recommendation and intimate within three months of the date of receipt
of the report, the Lokayukt or, as the case may be, the Upa-Lokayukt, the action taken or proposed
to be taken on the basis of the report". Further, as observed by the Lokayukt in its
recommendations for amendment in the Adhiniyam of 1981 (op.cit.), "when full-scale enquiry has
been conducted by the Lokayukt Organisation after giving an opportunity to the delinquent public
servant to give explanation in writing and also being heard in person, is it necessary for the

disciplinary authority to start the enquiry over again with unproductive results?"

While such a provision may appear as a straightforward, effective means to circumvent a pressing
challenge, we would be a little tentative in recommending the same for Madhya Pradesh without
first conducting a thorough evaluation of the feasibility and constitutional validity of the same.
Alternatively, a suggestion was offered by a key functionary interviewed in the study on
constituting/ revamping the existing vigilance mechanism of each department and ensuring their

regular monitoring and supervision by the Departmental Heads as well as the Lokayukt.

The above and other options may be examined as a means of ensuring that government
departments actively discharge their responsibility towards eliminating corruption in the state by

strengthening their internal vigilance mechanism.

(6) Addressing HR Challenges: All the key institutions responsible for addressing complaints of
corruption against public servants- the Lokayukt, the MPSPE and the DVCs (and also to some extent,

the EOW) operate with constraints of manpower. In addition to vacancies not being filled up for
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considerable lengths of time, the number of sanctioned posts are not commensurate with the huge
volume of complaints being entertained presently, thus, presenting a strong case of creating more

sanctioned posts at different levels.

Considering the complex forms which corruption may assume today, it is imperative that continuous

training of staff dealing with investigations is ensured.

(7) Strengthening DVCs: In line with the recommendations of the Second ARC to further strengthen
local level ombudsman institutions, a case is made out for further strengthening the DVCs in the
state and address their current challenges in terms of infrastructure, manpower and technical

(including IT) needs.

(8) Online registration of complaints and tracking: The need has been articulated for an online
system of complaints registration and tracking in order to have a more expeditious and accountable
system to deal with corruption complaints. Such a system has already been introduced in case of the
Lokayukts of Maharashtra, Karnataka, and would be very much in line with the national and state

policy on leveraging the strengths of e-governance for improving the life of the common man.

(9) Better coordination and expertise sharing between agencies: Greater interface and expertise
and resources sharing between the Lokayukt with the MPSPE under its supervision and the EOW
(possessing special competencies in investigation of economic crimes) would go a long way in

ensuring that the state is able to deal with corruption in all its complex forms more effectively.
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